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I GENERAL OVERVIEW OF THE ISSUES RELATED TO THE SUCCESSION BY

INHERITANCE OF SMALL AND MEDIUM SIZED FAMILY-OWNED BUSINESS
IN FRANCE

Most of small and medium sized companies are family-owned business; therefore, the issues related
to these companies are quite sensitive in France.

The succession by inheritance of small and medium sized family-owned business triggers a number
of legal and tax issues, especially when the succession has not been prepared in advance by the
owner of the enterprise.

This summary report provides a general overview of the main relevant legal and tax aspects in this
respect.

I.1 Legal backgroung

As in Japan, the value of the enterprise may be damaged from conflicts between the heirs, regarding
control of the business.

According to a report issued by the Law Commission on February 8, 2006, related to the proposed
reform of successions and donations', around 7 000 enterprises disappear each year, because no heir
is able to manage them, and because the owner has not been able to organise the durability of the
management of the business after his death.

(i) Under French law, the two forms of succession are the "testate succession" (succession by will)
and the "intestate succession" (succession under the rules of intestacy). In this last case, the
succession would be ruled by the common rules related to inheritance, named "dévolution
successorale” rules, which notably regulate the order and the degree of the succession.

Nevertheless, in both cases, French inheritance law entitles all legal heirs to obtain at least a portion
of the deceased's estate (the so called "forced heirship" rules), regardless of how and whether the
deceased may have designated the estate to be distributed to such heirs in a will.

More generally, the analysis of a particular situation would accordingly have to take into account:

- the existence of a will or not;

- the matrimonial status of the owner of the enterprise; indeed, the rules of inheritance will
depend on whether the deceased owner of the enterprise was married or not (and, if so, the rules
will depend on the kind of matrimonial regime, and, if any, the marriage contract) or concluded
a “PACS”, i.e. a Civil pact of solidarity;

- the existence of heirs or not;

This proposed legislation, addressed to the National Assembly "Assemblée Nationale" on June 29, 2005,
just passed its first reading in the National Assembly (22 February 2005), and has been sent to the Senate. It is still
pending.
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- the possible donations made before the death of the owner of the enterprise;
- the form adopted for the business, as a sole entrepreneur or through a partnership, or through a
company.

(iii) It must be noted that the above mentionned proposed reform of successions and donations® is
still currently discussed in Parliament; it provides for new rules that are likely to be helpful with a
view to facilitate the transfer to the heirs of family-owned business.

Notably, according to the proposed legislation:

- the possibility to accept or to renounce to the inheritance would become more flexible, allowing
an heir to temporarily manage the succession without being obliged to formally accept it;

- the posthumous mandate (i.e. "mandat posthume') would be created; the owner of the enterprise
could, before his death, appoint a representative, who formally accepts it, so as to manage his
succession, for one or more identified heirs; such mandate may be given for a maximum period
of two years (but it may be renewed by the judge) or unlimited if the heir is too young or not
able to manage the succession; this is likely to be a very useful legal tool to manage the business
after the death of its founder;

- the decisions related to the management of the joint-ownership created upon the death before
the sharing of the assets, would be facilitated. Currently, all the heirs owning jointly the assets
have to agree to such decisions; when the proposed legislation is adopted, only 2/3 of them
would have to agree to certain decisions in certain circumstances;

- a pact (agreement) between the heirs would be autorized, and should facilitate the transfer of
enterprises, allowing the heirs to choose together which of them will manage the enterprise after
its transfer.

I.2 Tax background

During decades, no specific tax treatment was granted to the inheritance of small and medium-sized
companies.

This situation created a number of detrimental tax consequences and resulted in the disappearance
of a number of small and medium size businesses. As will be discussed further in this summary
report, the situation has changed due to its effect on the economic activity and employment.

For 2005, the schedule for inheritance tax (in direct line) is the following (certain tax allowances of
relatively minor importance are applicable under conditions).

2 Seenote 1.
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Net taxable income Applicable rate
Under 7 600 € 5%
Between 7 600 € and 11 400 € 10%

11400 € and 15 000 € 15%

15 000 € and 520 000 € 20%

520 000 € and 850 000 € 30%

850 000 € and 1 700 000 € 35%
Beyond 1 700 000 € 40%

It must be noted that the value of the assets of a family owned business may easily exceed
1 700 000 euros; therefore, most heirs had to sell the company further the death of the owner.

It should be pointed out that the same schedule is applicable to donations; however, donations
benefit from a specific reduction of 50% of the above rates if the donor is less that 70 at the time of
the donation, and of 30% if he is between 70 and 80. This favourable regime was put in place in
order to facilitate the transfer of assets, notably business assets, during the lifetime of the owner.

Further, favourable regimes have been put in place in 2000 (and modified thereafter), so as to
reduce the inheritance tax due in case of succession or donation of a family business; theses regimes
are however subject to strict conditions further discussed in this report. In particular, if the business
is organized through a company, it will require that the succession has been prepared in advance by
the owner.

The issue of inheritance tax is closely linked to the issue of the valuation of the family
owned-business.

Therefore, a specific ruling system ("rescrit") has been put in place, applicable since 1998, and until

June 2006, under which the valuation of the family owned-business may be guaranteed, under
conditions, by the tax authorities. However, this system only applies to donations.
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II. SPECIFIC QUESTIONS ON RELEVANT INHERITANCE, CORPORATE AND TAX
LAWS IN FRANCE

II.1  LEGAL SYSTEM REGARDING INHERITANCE UNDER THE ILAWS AND

REGULATIONS IN FRANCE

11.1.1 Please indicate whether inheritance laws of France have any provisions requiring distribution
of at least a portion of the estate to all legal heirs, regardless of whether all such heirs have

been designated to receive anything in the will of the deceased.

The answer is yes (although it should be noted, as a preliminary remark, that the rules briefly
explained below are not specific to transfer of businesses).

Indeed, under French civil law, a person is not allowed to hand down freely all his assets, and only
a portion of the assets is disposable without limitation (i.e. the "quotité disponible"). The remaining
part of the legacy, which is the "forced heirship" (i.e. the "réserve héréditaire") cannot be withheld
from the rightful heirs.

The disposable portion depends on the situation of the beneficiary. In this regard, it must be

distinguished between:

- the ordinary disposable portion, which may be utilised whoever is the beneficiary;

- the specific disposable portion between a couple, which is only related to the gift given to the
spouse.

(i) Ordinary disposable portion

The calculation of the ordinary disposable portion has to be made only if there is an entrenched heir
("héritier réservataire"), and if there is a gift (i.e. a donation or a will).

According the French Civil Code, there are three kind of entrenched heirs: the descendants, and,
subsidiarily, the ascendants, or the surviving spouse.

« The descendants are the children, the grandchildren, and the great grandchildren, when they are
entitled to inherit.

The forced heirship is global, and varies according to the number of children.
According to article 913 of the French Civil Code "No disposition by Inter Vivos Gift or by Will
may exceed one half of the property of the Donor or Testator where the deceased is survived by one

child, one third if the deceased leaves two children, one quarter if the deceased leaves three
children or a larger number".
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As a consequence,
» one child takes 1/2 of his parent's estate (and the ordinary disposable portion is 1/2);

> two children take 2/3 of their parent's estate between them (and the ordinary disposable portion
is 1/3);

» three children or more take 3/4 of their parent's estate between them (and the ordinary
disposable portion is 1/4).

Each child has a right to a personal forced heirship, which means that the global forced heirship is
divided between them according to the rules of the legal devolution. As an example, if there are
four children, the global forced heirship is equal to 3/4 of the parent's estate, and each child has a
right to a personal forced heirship of 3/16°.

» The ascendants are entrenched heirs only if the deceased does not have descendants.

Depending on whether there are ascendants in both lines (i.e. paternal and maternal) or in one line
only (i.e. only paternal or only maternal), the forced heirship of the ascendants is respectively equal
to 1/2 or 1/4 of the estate of their issue.

The remainder in either case is the disposable portion.

In principle, all the ascendants benefit from the forced heirship. However, this rule is quite
theoretical since the ascendants other than the father and mother are entrenched heirs only if they
are able to inherit, which is not the case if the deceased has brothers or sisters, or if the deceased has
a surviving spouse.

«  Surviving spouse

For the wills going to probate since July 1%, 2002, the surviving spouse qualifies as an entrenched
heir only if two conditions are met:

- The deceased did not left descendants, nor father or mother;

- At the time of the death, the spouse is not physically separated, and did not engage a procedure
to divorce, or to be separated.

In such a case, the forced heirship of the surviving spouse if of 1/4 of the estate. The disposable
portion is consequently equal to 3/4 of the estate.

(ii) Specific disposable portion for a couple

Such specific disposable portion has been created in 2002 in order to compensate the weakness of
the rights granted to the surviving spouse.
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Indeed, for the wills going to probate since July 1%, 2002, the surviving spouse benefits from
extended rights.

« Ifthe deceased has only ascendants

If the deceased does not have children, but ascendants, the surviving spouse may benefit from the
entire disposable portion that the deceased could have granted to a foreigner, and also the bare
ownership of the forced heirship of the ascendants.

Therefore, if the deceased still have his father and his mother, the surviving spouse may receive up
to 1/2 of the unrestricted ownership of the estate, and 1/2 of the bare ownership of the estate. The
ascendants would receive 1/2 of the usufruct of the estate.

If only the father or the mother is alive, the surviving spouse may receive up to 3/4 of the
unrestricted ownership of the estate, and 1/4 of the bare ownership of the estate. The father or the
mother would then receive 1/4 of the usufruct of the estate.

« If'the deceased has children (article 1094-1 of the French Civil Code)

When the deceased leaves children and when an inter Vivos gift or will appointing the surviving
spouse as sole beneficiary expressly or implicitly empowers the surviving spouse to elect, there is a
choice between:

- The ordinary disposable portion (which varies according to the number of children, please refer
above);

- A mixed disposable portion equal, whatever the number of children is, to 1/4 of the unrestricted
ownership of the estate and 3/4 of the usufruct of the estate. The forced heirship of the children
is therefore equal to 3/4 of the bare ownership of the estate;

- A disposable portion equal, whatever the number of children is, to the usufruct of all the estate.
The forced heirship of the children is therefore equal to the bare ownership of all the estate.

Under conditions, the usufruct of the surviving spouse may be converted into a life annuity or into a
capital.

(iii) Combination of the ordinary and the specific disposable portions

The disposable portions are not cumulative; if not, the forced heirship would be ruined. Therefore,
their combination triggers difficulties.

Case law solved this issue, by validating the system of their partial combination. Under this system,

both disposable portions overlap as regards the unrestricted ownership, with the possibility to grant
the usufruct of the exceeding part to the surviving spouse
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If several gifts have been made, one of them being granted to the surviving spouse, the system
applies as follows:

- The disposable portions are charged in the normal way, according to the nature (donation or
legacy) and the date of the gift;

- The gifts granted to an other beneficiary than the spouse are offsetable only against the ordinary
disposable portion;

- The gifts in full ownership granted to the surviving spouse are offsetable at first against the
ordinary disposable portion. The exceeding part is offsetable against the usufruct of the forced
heirship;

- The gifts of the usufruct of the ownership granted to the surviving spouse are offsetable against
the specific disposable portion, i.e. the usufruct of the forced heirship.

I1.1.2 Are there any other particular laws or rules of inheritance in France regarding the succession
of a family business?

(i) As a general rule, the inheritance of a family business is governed by the common rules of
inheritance.

(ii) However, some French laws specifically relate to the inheritance of a family business.

According to Article 832 of the French Civil Code, the surviving spouse of the owner of the
company or an heir who is involved in the management of the company may ask for the preferential
attribution of the shares held in the company by the deceased. Such possibility is granted only if the
activity of the company is commercial, industrial, or craft, and provided that the importance of the
company does not exclude that it is a family owned business.

In addition, commercial law deals with the consequences of the death of the member of a company,
and, in particular, the consequences as regards the shares held:

- if the company is a partnership ("Société en nom collectif", i.e. "SNC"), the death of one of his
member leads to its breaking-up, unless the articles of association provide otherwise (Art. L
221-15 al. 1 of the French Commercial Code);

- if the company is a limited liability company ("Société a responsabilité limitée", i.e. "SARL"),
the death of one of its members does not lead, in principle to its breaking-up, but the articles of
association may go against this rule (Art. L 223-41 al. 2 of the French Commercial Code). The
shares are transmitted freely to the heirs, unless the articles of association provide otherwise;

- if the company is a joint-stock company ("Société anonyme", i.e. "SA"), the death of one of the
shareholders can not trigger the breaking-up of the company, and the shares are transmitted
freely in case of inheritance (Art. L 228-23 al. 2 of the French Commercial Code).
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II.2 LAW OR PRACTICE IN FRANCE CONCERNING THE USE OF CLASSES OF STOCK
OR TRUSTS OR OTHER CORPORATE DEVICES IN CONNECTION WITH THE

SUCCESSION OF FAMILY OWNED BUSINESSES

11.2.1 Please indicate whether there are specific corporate laws or practices in France that are

designed or employed to avoid disputes in connection with the succession of a family
business. For example, whether it is common in France to use classes of voting and non-
voting stock to ensure succession of control of a family business to those heirs who are
intended to manage it

Classes of voting and non-voting shares may be utilized so as to reduce disputes in connection with
the succession of a family business.

Obviously, this would not be possible if the business is not organised through a company, but as a
sole entrepreneur.

(i) Joint-stock company

If the family business is organised through a joint-stock company, using classes of voting and non-
voting stock may be a way to ensure succession of control of it to those heirs who are intended to
manage it.

Please note, that an Ordinance 2004-604 of June 24, 2004 created "preferred shares", and deeply
modified the previously existing regime of specific shares (notably shares without voting rights).
Under the new regime, the number of preferred shares without voting rights can not exceed 25% of
the share capital of the company which shares are negotiable on a regulated market, and 50% of the
share capital of the company which shares are not negotiable on a regulated market. The voting
rights may also be limited (notably to certain decisions).

(ii) Limited liability company ("'Société a responsabilité limitée', i.e. SARL)
y pany J4

If the family business is organized through a SARL, each member has voting rights equal to his
number of shares. It is therefore not possible to have shares without voting rights.

(iii) Partnership (""Société en nom collectif”, i.e. "SNC")

If the family business is a partnership, the voting rights are not necessarily connected to the
partner's shares.
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11.2.2 Are any other systems used in France to avoid wide dispersal of shares or voting rights upon
the death of an owner of a business?

As a general rule, it must be noted that different possibilities may be utilised so as to prepare the
transmission of a family owned business, which may derive from contract law, corporate laws, or
rules related to successions.

Some possibilities are mentioned hereafter, but they are not exclusive, and it must be kept in mind
that each situation is particular, and has to be studied based on its own merits.

(i) Donations

By making donations before his death, the donor may share his assets in advance in accordance
with his wishes.

As an example, in the case where the owner of the company would have two children, he may give
to one of his child the shares of his company, and other assets to the other child.

(i) Will
The owner of the enterprise may make a will providing for a shared succession ("succession
partage"); in such a case, under conditions, he decides which asset he will leave to each heir, and

therefore, he may give the shares of his company to only certain members of his family (but not to a
third party).

The owner of the enterprise may also appoint through his will an executor, who may be an heir, a
third party, or a legatee, in order to manage and to realize the succession, for a period which can not
exceed one year.

(iii) Agreements related to the company

So as to organize the control of the company, and subject to conditions, specific provisions may be
included in the articles of association of the company, and shareholder's agreements may be signed.

(iv) The trust
A specific comment must be made as regards the trust. Indeed, a trust, which may be put in place
when the settlor (i.e. the founder of the company) is still alive, or at the time of the death, may

facilitate the succession of a family owned business.

However, in France, all the issues relating to the Trust are surrounded by a great uncertainty for the
reason that the concept of trust is unknown as a matter of French law; indeed, under French law, the
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ownership is absolute and can not be split between the legal ownership (held by the trustee) and the
"equitable interest" (which belongs to the beneficiary of the trust). French case law tried in the past
to assimilate the trust to other French legal mechanism (notably to an usufruct, or to a donation), but
this is not really possible since the Trust mechanism is very specific.

In addition, it must be noted that very little tax provisions deal with the situation of a French
resident being a beneficiary of a foreign trust. It is generally believed, however, that the effects in
France of the creation of a foreign trust should be recognized provided that the trust is validly
constituted in the foreign jurisdiction and that it does not violate French public law order (as an
example, a trust can not violate forced heirship rules).

Therefore, as regards the inheritance of a family owned business, complex tax issues may be raised,
in case of a trust created by a foreign resident of France, including French assets (or foreign assets if
the beneficiary of the trust is a French resident), or a trust created by a French resident, wherever
are the assets.

These issues may perhaps be solved, if, as may be proposed again, a fiduciary regime is organised
in France.

Indeed, around fifteen years ago, the authorities studied the possibility to introduce into French law
a mechanism close to the trust, called "fiducie". It appears that legislation may be proposed to this
effect in the coming months, but there is no certainty at all.

Under a contract of "fiducie", a settlor would transfer part of his assets to a trustee, and the trustee
would have to meet the liabilities which are imposed upon him, and to act in favour of the
beneficiaries. Two types of "fiducie" would probably be distinguished:

- A "fiducie" created for the transfer of the assets, when the contract provides for the transfer of
the assets put in "fiducie" to a third party which is the beneficiary (the "attributaire"). In such a
case, the inheritance tax should be due in accordance of the relationships between the settlor and
the beneficiary (if the beneficiary of the "capital" is different from the beneficiary of the
income, he would likely be treated as a beneficial owner, and the later as bare owner).

- A "fiducie" created for the guarantee purposes, when the settlor should become again the owner
of the assets at the end of the contract. In this regard, the inheritance tax would not be due.

In both cases, the income of the "fiducie" would probably be subject to tax at the level of the
beneficiary, or by the settlor, in the case where the beneficiary would not be identified.

These rules would apply to the foreign mechanism similar to the "fiducie" and notably to the trusts;
therefore, if this would be confirmed, the tax treatment of the trusts under French law would be
clarified. Nevertheless, the tax treatment would be more costly than now in some cases, and some
issues would still be debated, such as the tax treatment of the "fiducie" for tax treaty purposes.
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Finally, it may be that even if a concept similar to the trust is introduced into French law, it would
not apply to individuals but only to legal entities; the scope of the legislation would, if so, be
restricted to guarantees constituted for business purposes and would not solve the issue of the
transfer of businesses held by individuals to their heirs.
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II.3 LEGAL SYSTEM REGARDING TAXATION

11.3.1 Please indicate whether any exemptions or other favourable treatment is provided under

applicable inheritance, gift or other tax laws in France in connection with the inheritance of a
family business

French tax law provides for a favourable treatment in respect of the inheritance of a family business
(articles 787 B and 787 C of the French Tax Code) and in respect also of certain donations.

It must be noted that the tax treatment provided for by article 787 B of the French Tax Code
requires that the owner of the company would have organised his succession in advance; if not, this
favourable tax treatment would not apply.

(i) Favourable treatment under article 787 B of the French Tax Code, applicable if the family
business is operated through a company

In such a case, a favourable tax treatment is applicable in case of inheritance by death, or in case of
a donation, to the shares of the operating company, or to the shares of an interposed company.

To benefit from this regime, the following conditions must be met:
- The company must have a commercial, craft industry, industrial, agricultural or liberal activity;

- The deceased shareholder must have undertaken, together with other shareholders if any, to
keep the shares, for at least 20% of the financial rights and voting rights if it is a listed company,
and for at least 34% of these rights if it is a non listed company; this collective commitment
must have been taken before the death, or the donation, and for a period of at least two years; it
may also be taken by the intermediary company with other shareholders;

- The heirs, or the donees, must respect the undertaking until its termination;

- The heirs, or the donees, must commit themselves to keep the shares during six years after the
end of the collective commitment (this is the "individual commitment"). It is now possible,
however, to contribute the shares to a holding company, without triggering the breach of this
commitment;

- One of the heirs, or one of the donees, having taken the individual commitment to keep the
shares, or one of the shareholders having taken the collective commitment, must exercise a
management function in the company, for a period of at least five years after the transfer. If the
company is a partnership not subject to corporate income tax, the person must exercise his main
professional activity in the company for a period of at least five years after the transfer;

-  When shares of intermediary companies are transferred, the shareholdings must be kept
unchanged at each level of interposition, during all the duration of the collective commitment to
keep the shares;

- Formal requirements must be met (notably, but not only, certificate of the company establishing
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that the collective undertaking has been given and is under way at the time of the transfer, etc).

If these conditions are met, the taxable basis for the inheritance tax is decreased by 75% of its
value, and is accordingly reduced to an amount of 25% of its value, without limitation. As regards
the shares of intermediary companies, the partial exemption is limited based on shareholdings.

This favourable regime may be challenged if the above-mentioned conditions are not respected. In
this regard, if the activity is not exercised for a period of at least five years after the transfer, or if
the collective commitment to keep the shares is not respected, all the heirs or donees must pay
additional inheritance and donations tax and the default penalty.

If one heir or one donee does not respect his individual commitment, he must pay the additional
inheritance and donations tax and the default penalty.

(ii) Favourable treatment under article 787 C of the French Tax Code, applicable if the family
business is operated by a sole entrepreneur

Article 787 C of the French Tax Code provides for a quite similar regime in the case where the
family business is operated by a sole entrepreneur.

In such a case, the taxable basis for inheritance tax purposes, which is the assets (real estate or
movable, tangible or intangible property which are used for the running of the business) is
decreased by 75% of its value (and is accordingly reduced to an amount of 25% of its value),
without limitation.

To benefit from this favourable regime, the following conditions must be met:
- The business must have a commercial, craft industry, industrial, agricultural or liberal nature;

- The business must have been held for at least two years by the entrepreneur at the time of the
transfer; no delay is required if the entrepreneur created his business;

- Each heir, or donee, must commit himself, in the inheritance tax return (or in the deed of
donation), for himself and his assignees, to keep the assets used for the running of the sole
ownership for at least six years as from the time of the transfer;

- One heir or donee having taken the commitment to keep the assets must carry on, during a five-
year period following the transfer, the running of the sole ownership.

(iii) Favourable treatment under article 790 A Bis of the French Tax Code, for donations
The gifts of ready cash granted from January 1%, 2006 to December 31, 2010 to children,
grandchildren, and great grandchildren, or if there is no direct descendants, to nephew or niece, are

not subject to inheritance and donation tax within the limit of 30 000 euros.
This favourable tax treatment applies provided that this cash is used, within a period of two years,
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to subscribe to the capital of a company, or to purchase assets used for the running of a sole
ownership. In addition, the donee must exercise his main activity in this company for at least five
years.

(iv) Other specific regimes

The law also provides for a reduction of inheritance and gift tax, which may apply in specific cases
(notably shares in forest and wood groups) or apply in case of succession of the ownership of
family owned business, but without being directly in connection with the inheritance of a family
business, and are therefore not detailed in this summary report.

11.3.2 Please also provide an overview of particular valuation issues that arise in connection with the

inheritance of shares in a family business, particularly where special voting or other structures
may have been implemented in connection with the passing of control

The valuation of the shares of a family business is crucial in case of inheritance, especially in case
of a non-listed company. Indeed, the tax authorities may try to reassess the value of the company
and to adjust the duties accordingly.

As of today, there is no way to secure the valuation of the shares in case of inheritance. The fair
market value of the business has to be determined, subject to a possible challenge by the tax
authorities and to the ultimate control of the courts.

Under French tax rules, the value of the shares or the assets of the company may be submitted to the
tax authorities, but only for the donations.

Under such ruling procedure (called "procédure de rescrit"), which applies since January 22, 1998,
and only until June 30, 2006, the owner, who intends to make a gift, may lodge a request with the
tax authorities in order to obtain its prior approval on the value of the shares (or value of the assets)
of the company. Under conditions, if the tax authorities agree with this value, they can not
challenge it thereafter, provided that the settlement is implemented.

More precisely, the owner must submit a valuation of the shares (or the assets) of the company to
the tax authorities. The settlement may concern part or all the shares/assets of the company.

This procedure only applies to non-listed companies, since the value of listed companies derives
from their quotation, and only concerns professional assets (as defined for French wealth tax
purposes, i.e. assets requested for the exercise of his main activity by their owner).

After receiving the valuation, the tax authorities investigate the request, and have to provide a

written answer within a 6 months delay.
If the answer of the tax authorities is positive, the donee may not run the risk of a tax reassessment,
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provided that the gift is made on the basis of the approved value, and within three months after the
decision of the tax authorities.

If the tax authorities remain silent and do not respond, the absence of reply is not equivalent to an
approval.
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France
Additional queries

Question 1: Status of the proposed legislation (note 1 in page 4) (would it be enacted in the
near future, or has it been already enacted). Please provide (i) the summary or overview of
the proposed legislation in French, if you could obtain such document, and (ii) the copy of the
«report issued by the Law Commission on February 8, 2006» indicated on page 4 of the main
report of March 2006.

The legislation has been adopted on June 13, 2006; most of the new provisions should apply as of
January 1, 2007.

Please find attached an overview of the main aspects of the new legislation (in French).
Concerning the report issued by the Law Commission on February 8, 2006, we attach a pdf version.

Since the report is very long, we would simply like to draw your attention to the following pages
that are particularly relevant to the general purpose of this study: pages 13, 18, 19, 21, 27, 28, 31,
37, 47, 48, 51, 53, 55, 57, 88, 89, 90, 95, 102, 112, 114, 115, 126, 127, 149, 154, 159, 160, 172,
174, 159, 160, 172, 174, 175, 176, 177, 185, 188, 189, 202, 203, 209, 210, 223, 255, 257, 285, 286,
319, 321, 322, 329, 330, 336, 343, 356, 367, 368, 378, 387, 388, 389, 391, 395, 431, 432, 454, 461,
480, 481, 500, 510, 508.

Please note that you may also get the full report at the following internet address:
http://www.assemblee-nationale.fr/12/rapports/r2850.asp

We draw your attention to the fact that this report was drafted before the new legislation was
enacted; therefore, some comments in the report are no longer relevant.
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Question 2: Explanation of the requirements for the receipt of preferential attribution of the
shares of the company stated in Article 832 of the French Civil Code (page 10). Brief
description of the relevance between such preferential attribution and the «specific disposable
portion» (page 8 to 10), and the taxation regarding such preferential attribution.

a) Basic conditions

The new legislation has modified the rules of the preferential attribution, which will be regulated, as
from January 1%, 2007, by article 831 to article 832-2 of the French Civil Code.

Please note that since it is very recent and not yet in force, some uncertainties may remain for the
time being and further precision may be given later on by Decrees or regulations. Please also note
that there is not much comments either.

Under this regime, the preferential attribution will generally be subject to the following basic
conditions as far as enterprises are concerned:

- It may be exercised by the surviving spouse or an heir, co-owner of the enterprise, provided that
he is, or was, effectively involved in the management of the enterprise. In the case of an heir,
this last condition may be fulfilled by his/her spouse, or by one of his descendant;

- The applicant may have to compensate the others heirs, by paying a balancing cash adjustment;

- It can be asked for the preferential attribution of all the enterprise or part of it (agricultural,
commercial, industrial, liberal or craft industry), or of shares (“droits sociaux”). The
preferential attribution of shares can not go against the law or statutory provisions (providing
for the continuation of the enterprise with the surviving spouse or an heir). It may also be asked
for the preferential attribution of an undivided share of such enterprise.

- There is no specific definition of what is an enterprise; we simply know that it may generally
exercise its activity in agricultural, commercial, industrial, liberal or craft businesses; it is no
longer required that it must be a family-owned enterprise;

- The mechanism may apply also to shares in a company, if the enterprise is carried out under the
framework of a company/legal entity, under the conditions stated above.

It must be noted that specific preferential attributions exist that do not concern enterprises (such as
the preferential attribution in the agricultural area in order to grant a lease to an other heir, or the
preferential attribution of the domestic premises, and of the professional premises) which are not
necessarily subject to the same conditions. s  Some of these preferential attributions are granted
by priority to the surviving spouse, or to an heir.

The heirs may settle the request for preferential attribution by mutual agreement, or, if they do not
agree, submit it to the Court.
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b) Distinction between preferential attribution and specific disposable portion

The preferential attribution is a possibility, granted to the surviving spouse or to an heir, to ask for
it, in order to be the beneficiary of certain specific assets of the succession, in principle after the
decease.

The specific disposable portion is the portion that the deceased may grant freely to the surviving
spouse, when he has children; the deceased may, in his "inter vivos" gift or in his will, determine
the portion granted to the spouse, or leave him/her the choice between the different possibilities
(please refer to page 9 of the report), which is more common (in such case, the surviving spouse
must expressly opt).

Broadly speaking, the preferential attribution has to do with the type of assets inherited, and the
specific disposal portion with the importance of the assets that may be transmitted (to the surviving
spouse).

¢) Taxation

There are no specific rules as regards the taxation of preferential attribution.

Question 3: Description of the procedure of inheritance in the case that the owner of a
business has left behind his spouse and three children, eldest of which has been engaged in the
business and receives preferential attribution.

Please note that the following rules apply as from January 1%, 2007.

In such a case, the eldest child would have to ask for the preferential attribution.

Depending on whether the others heirs agree or not, it may be settled by mutual agreement, or
submitted to the Court.

If the preferential attribution is granted to the eldest child, he would be definitely engaged by his
request and will not be able to renounce to the preferential attribution (please note that the law has
been drafted in such way so as to go against case law, which previously authorised the beneficiary
to give up the preferential attribution). There is however an exception: the beneficiary may
renounce to the preferential attribution when the value of the assets, as determined at the time of the
attribution, has increased of more than 25% at the time of the share, and regardless of his behaviour.

Further, it would be necessary to determine the value of the assets attributed by preference, and
more generally, it would be necessary to share out the assets of the deceased between the heirs and

therefore to determine the value of the assets.

In this regard, the beneficiary of the preferential attribution may have to pay a compensation
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(balancing payment) to the other heirs, if the value of the attributed asset exceeds the value of the
assets he should have received otherwise. In principle, this compensation must be immediately paid
by the beneficiary (he may ask for some delays, but this only applies to certain specific preferential
attributions (please refer to our answer to question 2), and is therefore not detailed here).

It must be noted that the beneficiary of the preferential attribution becomes the owner of the
attributed assets only when the partition is final.

Question 4: Description of the calculation of the «entrenched heir» («héritier réservataire») in
the case that the owner of a business has left behind his spouse and three children. Does the
entrenched heir exceed 3/4 of the inheritance?

Please note that in such a case, only the children are entrenched heirs (the spouse is an entrenched
heir only if there is no other entrenched heir, which is not the case if there are children).

Please note that under the new regime, applicable as from January 1%, 2007, the ascendants are not
anymore entrenched heirs.

In the situation that you described, the three children would benefit from a forced heirship (“réserve
héréditaire”), equal to % of the inheritance, and which may not be more than % of the inheritance.

If the deceased granted the specific disposable portion to the surviving spouse (in his will or in an
inter vivos gift), the latter would have the possibility to choose between:

- The full ownership of % of the assets (the three children would therefore benefit from % of the
unrestricted ownership of the inheritance);

= Or the full ownership of %4 of the assets, and the usufruct of % of the assets (the three children
would therefore benefit from the bare ownership of % of the inheritance);

- Or the usufruct of all the assets (the three children would therefore benefit from the bare
ownership of all the inheritance).
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I. GENERAL OVERVIEW OF THE ISSUES RELATED TO THE SUCCESSION BY

INHERITANCE OF SMALL AND MEDIUM SIZED FAMILY-OWNED BUSINESS
IN GERMANY

German inheritance law is based on two concepts: Legal succession and designated succession (by
will). Without a will the estate is dissolved pursuant to legal succession regulations.

I.1 Legal Succession

The provisions concerning legal succession are set forth in Sections 1925 et seq. of the German
Civil Code (BGB). Mandatory law provides for a ranking order of legal heirs.

First ranking heirs are the deceased’s children (Section 1924 BGB). Second ranking heirs are the
parents of the deceased and their children (Section 1925 BGB). Third ranking heirs are the
deceased's grandparents and their children (Section 1926 BGB). The spouse is entitled to a portion
of the estate as well. The amount of this portion depends on the existence of other legal heirs
alongside the spouse. Mandatory law also provides for a ranking of the deceased spouse. Pursuant
to Section 1931 para 1 sentence 1 BGB, if the deceased has children (first ranking heirs) the spouse
as legal heir is entitled to a quarter of the estate. If only parents and the grandparents of the
deceased exist, the spouse as legal heir is entitled to half of the estate (Section 1931 BGB para 1
sentence 1 BGB). In case that no other legal heirs exist, the spouse is entitled to the full estate of the
deceased (Section 1931 Para. 2 BGB).

1.2 Designated succession

The deceased can deviate from legal succession by setting up a will (Section 1937 BGB) a legacy
(Section 1939 BGB) or an inheritance contract (Section 1941 BGB), thereby possibly excluding
legal heirs from their right of succession. It has to be noted though that in case legal heirs are
excluded from succession they are entitled to a mandatory legal portion (Pflichtteil) of the estate.
The concept of mandatory legal portion is regulated in Sections 2303 et seq. BGB. The entitlement
to a mandatory legal portion of the estate is limited to children of the deceased (Section 2303 para 1
BGB), to his parents and to his spouse (Section 2303 para 2 BGB). The mandatory legal portion is
half of the amount the heir would inherit in case of a legal succession. Therefore, it has to be noted
that German inheritance law does not allow for a total exclusion of legal heirs by a will. In general,
a legal heir is always entitled to his / her mandatory legal portion. In order to avoid that the
deceased reduces the potential estate by donations in his lifetime to the disadvantage of potential
heirs, the donation is taken into account for the calculation of the mandatory legal portion if it was
conducted within 10 years prior to the case of succession (section 2325 BGB).
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II. SPECIFIC QUESTIONS ON RELEVANT INHERITANCE, CORPORATE AND TAX
LAWS IN GERMANY

II.1  LEGAL SYSTEM REGARDING INHERITANCE UNDER THE ILAWS AND

REGULATIONS IN GERMANY

I.1.1 Please indicate whether inheritance laws of Germany have any provisions requiring
distribution of at least a portion of the estate to all legal heirs, regardless of whether all such

heirs have been designated to receive anything in the will of the deceased

As outlined under question 1 number 2 in more detail, German inheritance law does not allow for a
total exclusion of legal heirs by a will. In general, a legal heir is always entitled to his/her
mandatory legal portion.

I1.1.2 Are there any other particular laws or rules of inheritance in Germany regarding the_
succession of a family business?

Particular laws regarding the inheritance of a family business do not exist in Germany.

The only laws dealing with inheritance issues with regard to companies are those governing the
consequences of a death of a member of a partnership.

With regard to an unlimited commercial partnership the death of a partner leads to his withdrawal
unless contractual provisions provide otherwise (Section 131 para 3 no. 1 German Commercial
Code) (“HGB). With regard to a limited partnership upon the death of a limited partner the
partnership shall be continued with the heirs, unless contractual provisions provide otherwise
(Section 177 HGB). If the interest in a partnership is inherited by more than one heir, the heirs form
a community of heirs (section 2032 et seq. BGB).
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II.2 LAW OR PRACTICE IN GERMANY CONCERNING THE USE OF CLASSES OF
STOCK OR TRUSTS OR OTHER CORPORATE DEVICES IN CONNECTION WITH
THE SUCCESSION OF FAMILY OWNED BUSINESSES

I1.2.1Please indicate whether there are specific corporate laws or practices in Germany that are
designed or employed to avoid disputes in connection with the succession of a family_
business. For example, whether it is common in Germany to use classes of voting and non-
voting stock to ensure succession of control of a family business to those heirs who are_
intended to manage it

a) Corporations
aa) Stock Corporation

The Stock Corporation Act (AktG) provides for the concept of “one share — one vote” (Section 12
para 1 AktG) while multiple voting rights are explicitly prohibited (Section 12 para 2 AktG). There
are only two exemptions from this rule. The first is Section 139 AktG which allows a division into
voting and non-voting stocks. As compensation the non-voting stocks entitle to a higher dividend
than voting stocks. Up to 50% of the nominal capital can be issued as non-voting stocks (Section
139 para 2 AktG). The second exemption is set forth in Section 134 AktG. In a corporation not
listed on a stock exchange a shareholder’s voting rights can be limited to a maximum amount of his
shares if this possibility is provided for in the articles of association.

bb) Limited Liability Company (“GmbH”)

Other than in a stock corporation, there are no explicit rules prohibiting the exclusion of voting
rights if this possibility is provided for in the articles of association, therefore allowing for multiple,
maximum and restricted voting rights. It has to be noted though that it is not undisputed whether it
is possible to exclude a shareholder’s voting right completely (e.g. by a waiver), although this
question is mostly answered to the affirmative.

b) Partnerships

With regard to partnerships the statutory provisions do not provide for a synchronisation between
capital interest and voting rights, therefore allowing for nearly unrestricted arrangements. Several
issues have to be noted though. It is not possible to assign a voting right to a third person isolated
from its capital share. In addition, it is not undisputed whether the creation of voting arrangements
is restricted where a partner’s voting rights are completely eliminated (e.g. by a waiver) or whether
the elimination of voting rights must be exclusive of core issues of the partnership. These issues are
especially problematic for a partner with unlimited liability.
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I1.2.2 Are any other systems used in Germany to avoid wide dispersal of shares or voting rights
upon the death of an owner of a business

a) Waiver
German statutory law provides for a waiver of inheritance (Section 2346 BGB).

This waiver can either pertain to the disclaimer’s right of legal succession with the effect that the
disclaimer is regarded non existent concerning succession issues (Section 2346 para 1 BGB).
Independent of whether a will exists or not he therewith waives his entire rights of succession. Or
the waiver can be limited to the mandatory legal portion (Section 2346 para 2 BGB). This means
that it becomes significant only if a will exists giving the deceased full freedom to organise his
estate. If the deceased passes away without a will, the waiver has no effect, entitling the disclaimer
to his legal right of succession as provided for by statutory law.

Usually such a waiver will only be given in exchange of a monetary compensation, giving the
potential heir his share of the estate beforehand. Nevertheless, a waiver might have the advantage
that the deceased has more freedom to organise the compensation while he is still alive and
managing the company rather than the company possibly going bankrupt because the community of
heirs is not able to amicably agree on the dissolution of the estate.

b) Executor of the will

It is possible to appoint an executor of the will pursuant to Section 2197 et seq. BGB.

The appointment of an executor of the will is only a supportive measure and has nothing to do with
succession regulations as such. Nevertheless, by appointing an executor of the will the deceased
ensures that ownership rights and execution rights fall apart.

Under the regime of an executor of a will an heir can sell his portion of the estate but he can not sell
individual things or individual rights of the estate. The right to dispose of the estate lies with the
executor of the will, however within proper limits and in accordance with the specifications given
by the deceased (Section 2216 BGB). In addition, the estate is separated from the private assets of
the heirs, protecting it from creditors other than creditors of the estate.

It has to be noted that basically two different types of an execution of a will exist.

The first type is the execution of a will with the objective to dissolve the estate (Section 2204
BGB). This is advisable in case the deceased wants to ensure that certain things of his will are

carried out accordingly or if he fears that his heirs will not be able to dissolve the estate amicably.

The second type is the execution of a will with the objective of a permanent management of the
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estate (Section 2209 BGB). The latter is the one that would be sufficient in case the deceased
wishes to ensure that a company is properly run by the executor of the will rather than by the
community of heirs.

Certain issues have to be noted though depending on the legal form of the family-owned company.
German inheritance law provides for a limitation of liability upon the estate. Therefore, if the
inherited share is that of a partnership with unlimited personal liability the statutory provisions of
inheritance law and commercial law contradict with regard to liability issues. It is controversial if
this problem can be solved by establishing the executor of the will as a fiduciary or as a
representative of the heirs. Regardless of whether this question is answered to the affirmative both
options result in an unlimited personal liability either of the executor of the will (who by internal
contractual agreement would transfer his unlimited personal liability to the heirs) or of the heirs.
Regardless of this issue because of its personal character a partnership would require the consent of
the other partners if the continuation of the partnership would include an executor of a will as
permanent partner. Furthermore it is controversial whether an executor of a will would be entitled
to make use of the respective voting rights regarding resolutions relating to core issues of the
partnership (e.g. capital increase).

In contrast thereto the inheritance of a limited partner’s interest does not result in a contradiction of
inheritance and commercial statutory law. The same is true with regard to shares of a corporation
(either a stock corporation or an unlimited liability company) allowing for a permanent execution of
a will.

¢) Foundation

The provisions for the establishment of a donation are set forth in the German Civil Code (Federal
Law), although each German State has additional and different laws governing foundation matters.
There are basically two different types of foundations under German law, (i) a non-profit
foundation (foundation for public utility) and (i1) a profit foundation, often a foundation established
for the benefit of a family and therefore generally called a “family foundation”.

With regard to succession issues in connection with a family owned business a non-profit
foundation would not be suitable because its profits would have to be used for public utility
purposes. Therefore the only alternative would be a private profit foundation.

The foundation can be established by a will (Section 83 BGB) or while the deceased is still alive
(Section 81 BGB). Depending on the legal form of the family-owned business the foundation’s
assets could either be constituted of the shares of the corporation or, if the interest in an unlimited
liability partnership is inherited, the foundation would become part of this partnership. The
foundation qualifies as a legal entity if it is established in accordance with the following
requirements pursuant to Section 81 BGB: the articles of association have to contain its (i) name (ii)
registered office (iii) purpose (iv) assets (v) board. By this means the founder of the foundation is
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able to ensure that the family owned business is kept together and to determine the beneficiary of
the foundation’s profits.

The foundation is managed by a board being obliged to execute the purpose of the foundation. With
the foundation as (main) shareholder of the family-owned business its board can appoint a
managing director keeping the heirs out of management completely. Pursuant to German tax law a
profit foundation is subject to tax every 30 years based on the assumption that within that timeframe
the original beneficiaries are replaced by the next generation.

It has to be noted that the transfer of a company’s shares into a foundation can trigger the right to a
mandatory legal portion of potential heirs. In addition it would most likely qualify as a donation to a
third person pursuant to Section 2325 BGB (see explanation above) with the effect that the value of
the shares being transferred into the foundation would have to be considered for the calculation of a
potential mandatory legal portion. To avoid this legal consequence a potential heir would have to
sign a waiver (see explanation above) with regard to his right to a mandatory legal portion. If the
heir is one of the potential beneficiaries of the foundation it might be possible to persuade him to
sign the waiver without the stipulation of an immediate financial compensation. Nevertheless, this
will depend on the (financial) conditions under which he is appointed as a beneficiary in
comparison with the potential value of a mandatory legal portion.
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II.3 LEGAL SYSTEM REGARDING TAXATION

11.3.1Please indicate whether any exemptions or other favorable treatment is provided under

applicable inheritance, gift or other tax laws in Germany in connection with the inheritance of
a family business

The transfer of assets by way of inheritance or donation is taxed in accordance with the Inheritance
and Gift Tax Act (IGTA).

a) Benefits regarding business assets

At the moment there are no special privileges when family businesses are inherited. The following
applies in case a business enterprise is inherited or donated by the decendent or by the donor.

aa) Assessment factor

In principle, assets are assessed with the market value at valuation date e.g. the death of the person.
An exception is made for business assets, assets of agriculture and forestry and shares of an entity
(see below 3). For evaluation purposes, assets of self-employed are put on a par with business
assets.

Business assets are evaluated with the value as shown in the tax balance sheet at the valuation date.
Therefore, any built-in gains are not subject to inheritance and gift tax. The same will apply for a
goodwill of the business if the goodwill is not booked in the tax balance sheet. The goodwill will
not have to be shown in the tax balance sheet if it is originally built in the business.

Property is also not evaluated with a fair market value, but with a special procedure which also
leads to a lower value than the fair market value. The value of undeveloped areas will be assessed
with a standard land value, published by the community in which the property is located. The value
of developed areas is usually based on the average rental income per annum less disbursement and
depreciation.

Since the value of the assets in the balance sheet for the previous year is binding for the value of the
assets in the current year and therefore also for the evaluation date, there is no possibility to choose
a favourable value for inheritance and gift taxation.

bb) Flat adjustment and tax free amount according to Sec. 13a Gift and Inheritance Tax Act (GITA)
The heirs can benefit from a tax free amount of up to EUR 225,000.00. The donor or the deceased

may determine who will benefit from this tax free amount by way of a last will. The GIT is levied
on 65 % of the value of the business assets after having deducted the tax free amount.
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The preconditions of the tax free amount and flat adjustment are:

The assets have to be defined as business assets as stipulated in Sec. 13a GITA:

(1) a whole business enterprise, an independent division of a business enterprise or a share of a
business partnership or a share of a partnership for self-employed or the share of the shareholder
with unlimited liability in a limited partnership for stocks, located in Germany.

(2) a share of an entity -company with limited liability or stock corporation — in case the donor
or deceased holds directly more than 25 percent of the shares. The entity has to be located in
Germany.

Furthermore, the recipient has to continue the commercial activity over a period of 5 years. The
benefit will not apply:

(1) if a business enterprise or the enterprise of agriculture and forestry will be sold or the main
assets which are necessary to continue the business will be sold or if the recipient later abandons
the enterprise.

(2) if the recipient withdraws an amount which is more than EUR 52,000.00 of his profit share
and of his share of the capital reserve of a business partnership or a partnership for self-
employed.

(3) if the recipient sells the shares of an entity or puts it into capital reserve of another entity in
which he holds a share outside his shareholder relation (constructive equity contribution).

The tax free amount is granted only once in ten years, whereas the flat adjustment is always
available.

cc) Tax relief according to Sec. 19 a GITA

For assets as stipulated in Sec. 13 a GITA a tax relief is granted. Purpose of this section is to allow
persons who are not close relatives to the donors or deceased to apply the same tax rate as persons
of the tax class 1, e.g. husband, wife or children or children of deceased children. Therefore,
foresaid tax relief will apply if the recipient is a person of tax class 2 or 3. Tax clause 2 are parents
and ascendants (if not class 1), brothers and sisters, children of brothers and sisters, step-parents,
children and parents-in-law, divorced husband or wife. Tax class 3 are all other transferees.

The tax relief is calculated as 88 % of the difference between the tax levied on the acquisition

according to the tax rate granted for person of the tax class 1 and the tax levied on the acquisition
according to the tax class 2 or 3.
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dd) Extension for tax payment

According to Sec. 28 GITA, the recipient of the business assets or assets of agriculture and forestry
may apply for an extension of payments up to 10 years. Business assets are defined differently
compared with the conception of Sec. 13 a, 19 a GITA. Business assets are assets of a business
enterprise or a business partnership. Shares of a company with limited liability or a stock
corporation are only privileged if they are held as business assets. If the shares are held as private
assets, the extension scheme will not be available.

Furthermore, an extension has to be considered as necessary to continue the business. An extension
will be necessary if the tax has to be paid out of the cash flow of the business enterprise. If the
recipient is able to pay the tax liability out of his own private assets, the extension regime will not
apply. The tax liability may be deferred without interests in case of inheritance. Despite inheritance
in the case of a donation, interest will be due and payable.

Last year in 2005 the government published a draft of an act to ensure succession in family owned
companies and proposed amendments to the GITA to improve the situation for these enterprises.
According to this proposal, the tax levied on business assets may be deferred and abated in whole
after 10 years with the prerequisite that the recipient continues the business over 10 years. The tax
is abated in annual installments over the 10 years depending on the continuation of the business.
The benefit is not only available for business enterprises but also for shares in a company with
limited liability or a stock corporation provided that the deceased or donor holds more than 25
percent. Due to the change in the new German government last year, the proposal has been
reconsidered.

b) Individual tax free amount
An individual tax free amount:

- of EUR 307,000.00 for husband/wife,
- of EUR 205,000.00 for children and children of deceased children.
This tax free amount is available for all kinds of assets which may be inherited or donated to the
respective persons. Therefore, it will also be available if a business enterprise is inherited or
donated.
¢) Individual tax rate
The tax rate is also favourable in case the recipient is related to the deceased or donor. The tax rate
depends on the value of the transferred assets and rises to 30 percent for a value of EUR

25,565,000.00.

Multiple acquisitions from the same person within a 10-year period are added together. Tax already
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paid earlier in this period is credited against the tax amount to be paid on the total. Tax free
amounts can be used completely after 10 years.

d) Family foundations

The transfer of the property from the deceased or donor to the foundation is subject to inheritance
tax. German resident family foundations are additionally taxed on a 30-year basis. The purpose of
the foundation is to serve the interests of the family, and the foundation must be located in
Germany. According to the decision of the Federal Financial Court, a family foundation has to
enable the family to use the assets of the foundation and to save the profit generated by the family
foundation. The tax free amount and the flat adjustment will be granted if the preconditions of Sec.
13 a GITA are met. The tax class depends on the relationship between the deceased/donor and any
beneficiaries who have the remotest relationship with the deceased/donor.

11.3.2 Please also provide an overview of particular valuation issues that arise in connection with the

inheritance of shares in a family business, particularly where special voting or other structures
may have been implemented in connection with the passing of control

For the evaluation of shares, differences have to be made between stock corporations which are
listed on the stock exchange and companies with limited liability or other private corporations.

a) Evaluation of shares in a stock corporation which is listed on the stock ex-change

Shares of these corporations are assessed with the lowest value rated at the stock market at the
valuation date. If the price is not quoted on the valuation date, the lowest quotation within 30 days
before the evaluation date has to be taken.

b) Preference shares

If preference shares are not listed on the stock exchange, the value will have to be determined in
comparison with the common stock listed on the stock exchange. In the past the financial
authorities made a discount of 28 % for preference shares. After a ruling by the Federal Financial
Court, the financial authorities have to take into consideration the concrete circumstances of the
company, especially the formation of the preference shares.

¢) Shares of a corporation which is not quoted on the stock exchange

The financial authorities derive the value of such a share from a sale given that shares were sold
within the last year before the evaluation date.
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d) Shares of a corporation evaluated according to “Stuttgarter Verfahren”

When the shares are not listed on the stock market and it is not possible to determine the value of
the shares deriving from a sale of such shares, the shares have to be assessed according to a special
procedure called “Stuttgarter Verfahren”. This calculation method takes into account the value of
the business assets and earnings in the past three years.

aa) Base formula

The rate of yield is calculated as average of the operating profit of the last year multiplied by three,
the operating profit of the previous year multiplied by two and the operating profit of the of the
previous year to this. The proportion between this value and the nominal amount will be the rate of
yield.

The simplified definition of the property assets is the capital of the company according to the last
tax balance sheet without annual surplus. The factor has to be calculated as 68 percent of sum of the
property asset plus the earning rate multiplied with five. This factor is the percentage of the share
held by the deceased or donor.

bb) Adjustments

Some circumstances need even-handed consideration. Therefore, the financial authorities allow the
value to be reduced according to the above mentioned calculation in case the profits are very low or
in case the shareholder may not influence the management of the company. The financial
authorities also recognise variations of the foresaid calculation method when the shareholders of a
corporation do not have the same participation rights. If the participation rights in regard to profits
are not proportional to the share of the nominal amount, the rate of yield will have to be changed
accordingly.

Upcoming decision by the Federal Constitutional Court

The privileged tax treatment of assets such as real estate and shares in a company is subject to
several constitutional complaints. The Federal Constitution Court may consider that the privileged
treatment of the inheritance of real estate and assets compared to the taxation of other assets e.g.
cash violates the principal of equal treatment. The Federal Constitution Court announced that the
decision will be taken in 2006. Therefore, it is most likely that the inheritance and gift tax act will
be amended in the near future.
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The following paragraphs, which are intended as a general guide only, are based on current
UK legislation and UK H.M. Revenue and Customs practice. They relate to the law and
practice of passing on a family business and deal with complex issues, which are treated
generally. Further advice will be required to ensure that all aspects of individual cases are fully
covered and that all developments in the law since the date of this memorandum are taken into
account.

I. GENERAL OVERVIEW OF THE ISSUES RELATED TO THE SUCCESSION BY

INHERITANCE OF SMALL AND MEDIUM SIZED FAMILY-OWNED BUSINESS
IN THE UK

I.1  Succession Law

Although there are a number of limited instances in which family members have a right to the share
of an individual’s estate on death against the wishes of a testator, there are no "forced heirship" (i.e.,
a personal right held by certain classes of heirs to claim a portion of an estate if they so choose)
laws akin to those which exist in, for example, Japan.

Hence, individuals are relatively free to choose who should inherit their assets.
1.2 Tax

An inter vivos gift of shares from a parent to a child is subject to capital gains tax (“CGT”) and
inheritance tax (“IHT”). For CGT purposes the disposal of the shares is deemed to take place for a
consideration equal to the market value of the shares. A testamentary gift is only subject to IHT
(i.e., it is not subject to CGT when made; instead the donee takes at the market value at the date of
death). Nevertheless, measures have been introduced to either lessen or, in the right circumstances
reduce to nil the tax burden of passing on a family business to a younger generation.

The introduction of 100 per cent inheritance tax business property relief (the “BPR”) and
agricultural property relief (the “APR”) by the Finance (No 2) Act 1992, section 73 made passing
on the family business easier because with this 100 per cent.

BPR relief and the (abovementioned) uplift of capital gains tax base cost to market value on death,
the family business can in many cases now be passed on free of tax by retaining it until death and
passing it by will to the next generation.

Nevertheless, there is a degree of uncertainty as to whether these reliefs will remain on the statute
books in their current form.

The Labour Party initially said that they would not oppose these the BPR and APR relief. In the

1992 Finance Bill debate that preceded the enactment of the abovementioned Finance Act,
however, the Labour Party forced a division against the clause and their spokesman, Nicholas
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Brown, said: “Clause 59 through tax incentives encourages entrepreneurs to hold on to assets
rather than cash them. It encourages older people to keep their wealth in the form of business
assets. Given all the extremities of old age, there may be other, more appropriate, forms for older
people to hold their wealth. These forms would be more suitable but for the bizarre financial
privilege that this clause confers on a specific form of wealth holding . . . The provisions encourage
holdings of 25 per cent. or more and I do not see where the public interest lies in that . . . We are
invited to distort the tax system to favour a specific type of business asset and a particular
proportion of ownership. There is no good cause for that. I am unenthusiastic about the clause.”

However, there have now been nine Budgets from Gordon Brown and the relief is still on the
statute book. That said, many people feel that, having dealt with capital gains tax, the reform of IHT
could be next on his agenda.

Changes in the Finance Act 2000 to the CGT business asset taper relief facilitated passing on the
family business as the full 75 per cent. taper relief giving an effective 10 per cent. tax for a higher
rate taxpayer and 5 per cent. for a basic rate one now applies once the asset has been a “business
asset” for only two years.
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II. SPECIFIC QUESTIONS ON RELEVANT INHERITANCE, CORPORATE AND TAX
LAWS IN THE UK

To facilitate a better understanding of the answers set out below three sub-appendices (3.1, 3.2 and
3.3) have been attached to this paper, respectively detailing relevant succession, IHT and CGT
provisions.

II.1 LEGAL SYSTEM REGARDING INHERITANCE UNDER THE LAW AND

REGULATIONS IN THE UK

11.1.1 Please indicate whether inheritance laws of the UK have any provisions requiring distribution
of at least a portion of the estate to all legal heirs, regardless of whether all such heirs have

been designated to receive anything in the will of the deceased

In the case of a valid will there are no inheritance laws in England and Wales which require a
minimum percentage of an estate to be distributed to all legal heirs. It may, however, be possible
for certain individuals to apply to the court for various orders on the ground that the will of the
deceased, or the intestacy rules, or a combination of both, do not make reasonable financial
provision for the applicant.

I1.1.2 Are there any other particular laws or rules of inheritance in the UK regarding the succession
of a family business?

There are no such particular laws or rules in England and Wales.

II.2 LAW OR PRACTICE IN THE UK CONCERNING THE USE OF CLASSES OF STOCK
OR TRUSTS OR OTHER CORPORATE DEVICES IN CONNECTION WITH THE
SUCCESSION OF FAMILY OWNED BUSINESSES

11.2.1 Please indicate whether there are specific corporate laws or practices in the UK that are

designed or employed to avoid disputes in connection with the succession of a family
business. For example, whether it is common in the UK to use classes of voting and non-
voting stock to ensure succession of control of a family business to those heirs who are
intended to manage it.

Because there is no system of forced heirship in England and Wales no specific practices are used
to avoid such disputes. Nevertheless, shares granted to family members are often subject to pre-
emption rights in order to give other family members an opportunity to purchase shares before they
are voluntarily transferred to a third party and special classes of shares are used from time to time to
try to ensure a tax efficient transfer of a family business in the absence of BPR and APR.
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11.2.2 Are any other systems used in the UK to avoid wide dispersal of shares or voting rights upon
the death of an owner of a business?

As alluded to above, not in England and Wales save for the use of pre-emption rights.

II.3  LEGAL SYSTEM REGARDING TAXATION

11.3.1 Please indicate whether any exemptions or other favourable treatment is

provided under applicable inheritance, gift or other tax laws in the UK in connection with

the inheritance of a family business

Business and agricultural property relief (BPR and APR) are two very important IHT reliefs in
relation to the passing on of a family business. They both operate to reduce a transfer of value
(lifetime or on death) by a prescribed percentage of the value transferred that is attributable to
specified types of business or agricultural property, where conditions as to period of ownership etc
are satisfied and both can also apply to settled property whether with or without an interest in
possession. For events after 9 March 1992 the two reliefs also have in common a prescribed
percentage reduction, for some categories of property, of 100 per cent. (i.e., in effect a complete
exemption from IHT).

(i) Business property relief

There are six categories of relevant business property. Three qualify for 100 per cent. relief and
three qualify for 50 per cent. relief.

Subject to a number of restrictions the categories of property that attract 100 per cent. reduction in

the value for IHT charging purposes are:

- Dbusinesses and interests in businesses, €.g., a sole proprietor’s business (but not individual assets
used in it), or a partnership share;

- unquoted shares (but not as securities);

- unquoted securities of a company in relation to which the transferor has control.

The categories of property which attract 50 per cent. relief are:

- voting quoted shares or securities of a company controlled by the transferor;

- land or buildings, machinery or plant, owned by the transferor and used for the purposes of a
business carried on by a company which he controls or a partnership of which he is a member;

- land or buildings, machinery or plant, which immediately before the transfer was used wholly or
mainly for the purposes of a business carried on by the transferor and was settled property in
which he had an interest in possession. If such property is comprised in the same transfer as the
other assets used in the business (e.g., on the death of the life tenant) there could be 100 per cent
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relief under 3.1.1 above.
For the purposes of the rates of relief, Unlisted Security Market and Alternative Investment Market
shares and securities are treated as unquoted.

The relief does not apply where the business in question is one of dealing in securities, stocks,
shares, land or buildings, or of making or holding investments, except in the case of a UK stock
exchange market maker or a holding company of companies whose businesses do qualify for relief.

To obtain the relief on any property there is a minimum qualifying period of ownership throughout
the two years preceding the transfer, or ownership of the property, together with property it
replaced, for two years out of the preceding five years.

Assets (or their underlying value in the case of relief on shares) are excepted from the relief if not
used wholly or mainly for the purposes of the relevant business in the two years preceding the
transferor, or in the period since the asset was acquired where that is less than two years before the
transfer and the asset qualifies for relief as replacement property. However, assets other than those
mentioned in 3.1.1 above are not excepted even if not so used in the past if they are required at the
time of the transfer for future use for the purposes of the business. A number of additional caveats
are:

Oh at the time of the transfer the company must not normally be in liquidation;

O1 if the shares are in a company which is a member of a group, the relief does not apply to
the extent that their value reflects the value of group companies not carrying on a
qualifying trade (other than a property investment company holding the group’s trading
premises)

Oj the relief is not given if a contract for sale of the business or shares has been entered into at
the time of the transfer.

The relief was less generous for transfers before 6 April 1996.
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(ii) Agricultural property relief

This applies to agricultural land and pasture in the UK, Channel Islands or Isle of Man, including
houses cottages and buildings appropriate to it, ancillary woodlands and intensive livestock rearing
buildings, and stud farms. It can also apply to shares in controlled companies holding such land.

The rate of relief is 100 per cent for property where there is vacant possession or it can be obtained
within 12 months, or there is a tenancy exceeding 12 months which began after 31 August 1995 or
there is a transfer after 25 September 1996 of farmland and related buildings that have been
dedicated to wildlife habitats.

The relief is otherwise 50 per cent, save that where the transferor qualified for 50 per cent relief
under the pre-10 March 1981 agricultural relief rules and has not since then been able to obtain
vacant possession he may qualify for 100 per cent relief on tenanted land. The relief is only on the
agricultural value of the land, and thus does not relieve development value. The agricultural
property must either:

- have been owned by the transferor (or a company controlled by him) for seven years before the
transfer, or have been so owned together with property it replaced for seven out of the ten years
before the transfer, the property and any property it replaced having been used for agriculture
(not necessarily by the transferor) throughout; or

- have been occupied by the transferor (or a company controlled by him) for the purposes of
agriculture for two years before the transfer or together with property it replaced for two years
out of the five years preceding the transfer.

(iii) Withdrawal of business and agricultural property reliefs

When is relief withdrawn?

The general rule is that relief will be withdrawn on the original lifetime transfer if the transferee
does not own the property given to him at the date of the transferor’s death (or the transferee’s own
death, if earlier). It must also still qualify as relevant business property (if BPR was given) or
agricultural property (if APR was given) at that date. Therefore relief will be withdrawn if:
1. the transferee sells the property and does not replace it (see below)
2. the transferee gifts the property
3. the transferee ceases to use the property for business purposes (if given BPR) or agricultural
purposes (if given APR)
4. the gift was out of a non-controlling holding in an unlisted company and the company
becomes listed on the Stock Exchange.

There is a limited exception where the transferee sells the property and reinvests the whole of the

proceeds in other business property (if BPR is relevant) or agricultural property (if APR is
relevant). The reinvestment (or a binding contract for purchase) must be made within three years of
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the disposal, or such longer period as the Revenue may allow.

Effect of withdrawal of relief

If the original transfer was a potential exempt transfer, the relief is withdrawn as if the transfer had
never qualified for BPR or APR, as appropriate.

If the original transfer was a chargeable lifetime transfer (i.e., a transfer to a discretionary trust),
however, the original lifetime computation is not altered, but any additional tax on death is
calculated on the amount of the transfer without the BPR or APR. The value of the transfer in the
cumulative total remains unaltered.
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11.3.2 Please also provide an overview of particular valuation issues that arise in connection with the

inheritance of shares in a family business, particularly where special voting or other structures
may have been implemented in connection with the passing of control

(i) To the extent an inheritance of shares can benefit from the 100 per cent BPR or APR no
valuation issues should arise. Where this is not the case it needs to be remembered (i) that IHT is
charged on the amount by which the transferor’s estate goes down in value as a result of the transfer
of value and (ii) that the related property anti-avoidance rules might be applicable.

General Valuation Principles

In many cases, it is easy to see the amount of the transfer of value, as it is the same as the value of
the asset transferred. For example, if a transferor makes a cash gift, his estate is decreased by the
amount of cash he has given away. However, if the transfer is of an asset it will be necessary to
value that asset. The value of any asset is that which it might reasonably be expected to fetch if sold
on the open market by a willing seller to a willing buyer. This is a key feature of IHT and is called
the “loss to the transferor” principle.

Taking unquoted shares as an example, as the value of such shares depends on the voting rights
they give the owner, a shareholding giving control of 80 per cent. of the votes in the company has a
greater value per share than a share which is part of a 20 per cent. holding. Therefore, if the owner
has an 80 per cent. holding and gives away shares so that he is left with a 20 per cent. holding, his
transfer of value will not be the value of what he has given away (the 60 per cent. holding). It will
be the difference between the 80 per cent. holding and the 20 per cent. holding.

Example
John owns 8,000 shares in an unquoted company. They are worth £10 per share, so the whole

holding is worth £80,000. He gives away 6,000 shares to his son. John is then left with 2,000 shares
which are valued at £4 per share, so his holding is worth £8,000. His transfer of value is:

£
Shareholding before transfer 80,000
Shareholding after transfer (8.000)
Transfer of value £72,000
(ii) Related Property

Where (a) there is a transfer of property, and (b) other property is related to it, and (c) the value of
the property transferred is less than the value of the “appropriate portion” of that plus the related
property, the value of the property transferred is that portion. In determining the appropriate
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portion, the general rule is that the value of each property is taken as if it did not form part of the
aggregate; however, this rule does not affect the calculation of the aggregate value. Where shares of
the same class are concerned the appropriate proportion will be found by taking simply the number
of shares.

Property is related if (a) it forms part of the estate of his spouse, or (b) it is property which has
within the preceding five years been the property of a charity or other exempt body under an
exempt transfer made by the transferor or his spouse. Under (b) the property remains related
property, despite being disposed of by the trust or body, for a period of five years after that disposal.

The purpose of this rule is to prevent the avoidance of IHT through the use of exempt transfers.

Thus if John holds 800 of the 1,000 shares of a family company and he transfers 350 of them to his
son, there will be a transfer of value which will take account of the loss of control of the company.

However, if John transfers them to his wife the transfer will be exempt. If he then gives a further
350 to his son he will be reducing a 45 per cent. holding to a 10 per cent. holding and so there will
be no loss of control. This rule therefore provides that as the value of the property transferred — 35
per cent. - is less than the appropriate portion of the aggregate of the holdings of John and his wife —
3/soths of an 80 per cent. holding, the value of the property transferred will be **/5oths of the value of
their combined holdings. It will be seen that this rule applies whether it is John or his wife who
makes the transfer to the son.

However, a subsequent transfer of her 35 per cent. holding by John’s wife to make the son’s total
up to 70 per cent. will only be a transfer of **/,;sths of a 45 per cent. holding so that IHT may be
reduced by this procedure.

The purpose of group (b) is to prevent the loss of IHT arising on an exempt transfer which results in
a loss of control. Thus if John holds 51 per cent. of shares in a company and gives 2 per cent. to
charity, he will have lost control of the company and perhaps reduced the value of the holding by 50
per cent.
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Sub Appendix 3-1

RESTRICTIONS ON TESTAMENTARY FREEDOM

1. Introduction

Although there are no forced heirship laws akin to those which exist in Japan, a person does not
have an inalienable right to leave his property to whomsoever he wishes. This is because of the
family provision legislation that is in place.

Where a deceased is survived by one of a specified class of persons, that person may apply to the
court for various orders on the ground that the disposition of the deceased’s estate effected by his
will (including codicils) or the law relating to intestacy or the combination of his will and that law
is not such to make reasonable provision for the applicant.

2. Class of applicants

An application can be made by:

(a) awife or husband of the deceased;

(b) aformer wife or former husband of the deceased who has not remarried;

(c) achild of the deceased;

(d) aperson, other than a child of the deceased, who was at some time treated by the deceased as
a child of the family in relation to a marriage to which the deceased had at some time been a
party;

(e) a person who was being maintained by the deceased immediately before the death of the
deceased, and who does not fall within any of the previous categories.

3. Reasonable financial provision

When the applicant has shown that the deceased died domiciled in England and Wales, and that he,
the applicant, comes within one of the five special specified categories, he must then show that the
disposition of the deceased’s estate effected by his will, or by the law relating to intestacy, or, in the
case of partial intestacy, the combination of the two, was not such as to make reasonable financial
provision for the applicant.
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4. Objective test
In all cases, the question whether reasonable financial provision was made for the applicant is to be
determined objectively, that is, according to the actual acts as known to the court. The test is not
whether the deceased thought that he was acting reasonably; nor whether he did in fact behave
reasonably according to the circumstances known to him.

5. Matters to be taken into account

5.1 The court’s discretion

The court is directed to have regard to certain factors:

Ok in deciding whether financial provision has in fact been made; and
Ol if it has not, whether to exercise its powers under the Act; and
(Om if reasonable financial provision has not been made, and the court considers that it should

exercise its powers, in deciding in what manner it should exercise its powers.

It by no means follows that merely because reasonable financial provision has not been made for
the applicant that an order will be made in his favour. Thus, suppose that the deceased made
provision for his son, and that the court finds that this was unreasonable. If after the deceased’s
death the son’s financial position greatly improves, the court might well not make an order in his
favour. The court, thus, has a dual discretion. Even when it is satisfied that reasonable financial
provision was not made, it has to decide whether to exercise its powers; and, if so, how to do so.

The factors to which the court must have regard are divided into basic considerations, which have to
be taken into account with all applications, and additional considerations which apply in particular

circumstances only.

5.2  The basic considerations

The matters which are always taken into account are as follows:

On the financial position of applicant;

0o the financial position of other applicants;

Op the financial position of other beneficiaries;

Oq the deceased’s obligations and responsibilities;

Or the size and nature of the deceased’s net estate;

Os any physical or mental disability of any applicant, or of any beneficiary; and
Ot any other related matter.

6. Time Limit
The general rule is that an application must be made to the court within six months from the date
when probate or letters of administration to the deceased’s estate are first taken out.
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7. Safeguarding and defeating the dependants

Where an application is made to the court under the family provision legislation the court can only
make provision out of the deceased’s “net estate”.

If there was no further provision to the legislation, an obvious way in which the deceased could
defeat his dependants would be for him to dispose of all his assets in his lifetime. This situation is
dealt with in the relevant legislation. It provides that in certain circumstances, where the deceased
transferred property in his lifetime, the transferee, as well as the deceased’s estate, can be ordered to
make financial provision for the applicant.

By virtue of this legislation, the court can order the donee to make financial provision for the

applicant if it is satisfied that:

(a) the deceased made a disposition; and

(b) the deceased made that disposition not less than six years before the date of his death; and

(c) the deceased made the disposition with the intention of defeating an application for financial
provision under the family provision legislation; and

(d) the deceased was not given full valuable consideration for the disposition; and

(e) by exercising its powers, the court would facilitate the making of financial provision for the
applicant.

8. Intestacy

Intestacy is either total or partial. Total intestacy occurs when a person makes no effective
testamentary disposition of property which he is competent to dispose by will. Partial intestacy
occurs where a person makes testamentary dispositions which are ineffectual as to part or as to

same interest in all or part of the property of which he is competent to dispose by will.

The rules relating to beneficial entitlement or intestacy are designed to reflect the wishes of the
average testator.
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Sub Appendix 3-2

INHERITANCE TAX

1. Introduction

Inheritance Tax (“IHT”) is a tax on inheritances, gifts and other voluntary dispositions or
devolutions of property from one person to another. It is primarily charged not on the person
receiving it but on the person giving it away. Although the recipient of property can have a liability
for unpaid IHT in respect of property he has received, and the principal exemptions relate to
transfers in favour of particular categories of recipient, the fact remains that the rate of IHT charge
where there is no exemption is determined entirely by the circumstances of the person making the
transfer rather than the person benefiting from it.

The principal type of event charged to IHT is the devolution of property on death, but many lifetime
gifts and other dispositions are also taxed, e.g., if the transferor dies within seven years of making
them or they are gifts with reservation, or they are made in favour of discretionary trusts.

2.  Lifetime dispositions by individuals

Companies or corporations are not charged to IHT but in some circumstances transfers by close
companies are apportioned to individuals (see 4.1 below), and settled property is charged to IHT but
it is a separate topic and is not discussed here.

The IHT charge is not on gifts, but on transfers of value. The net is cast wider than gifts, so as to
counter avoidance, but there are specific exceptions so as to avoid taxing transactions quite outside
the policy of IHT. Once a transfer of value is identified, it is chargeable to IHT, and a “chargeable
transfer”, unless it qualifies for one of the exemptions, or unless it is made by a company (see 4.1
below).

2.1 Transfers of value

A “transfer of value” is a disposition made by a person (the transferor) as a result of which the value
of his estate immediately after the disposition is less than it would be but for the disposition, and the
amount by which it is less is the value transferred by the transfer. “Disposition” is not given any
statutory definition (apart from an extension to include “associated operations” but is a term of a
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wide general meaning. A person’s “estate” in this context means the aggregate of all the property to
which he is beneficially entitled, including settled property to which he is treated as beneficially
entitled.

Therefore, gifts that reduce the value of the sum total of the transferor’s property by more than the
value of the property given away are taxed on that reduction in value of the transferor’s property.
For example, a gift of private company shares where the transferor owns a majority holding but
gives away a part only of the holding and, e.g., reduces his holding from a majority to a minority
holding.

The second main consequence of the definition of transfer of value is that any kind of disposition
with a value-reducing effect can be within the IHT charge, subject to the exceptions referred to
below. For example, a sale of property that is deliberately at an undervalue is a transfer of value,
with the consideration received for the property being taken into account automatically under the
“loss to the estate” formula. Depreciatory dispositions where no property changes hands can also be
caught, and there is also express extension of the rules to cover certain specific cases of
depreciation of an estate.

However, in the majority of cases the transfer of value is a gift and the diminution in value of the
transferor’s estate is the same as the value of the property given away.

2.2 Potentially exempt and immediately chargeable transfers

If a transfer, not otherwise completely exempt, is a transfer of property to another individual
absolutely, or to interest in possession, accumulation and maintenance or disabled trusts, it is
“potentially exempt”. There can also be potential exemption for a transfer where no property
changes hands but another individual’s estate is increased. This means that the transfer is free of
IHT charge so long as the transferor is alive, and if he survives the transfer by seven years it
becomes permanently free of IHT charge unless it is a gift with reservation (for which see 2.4
below). If the transferor does die within seven years of the transfer it then becomes chargeable to
IHT (see below).

Various types of lifetime transfer are neither exempt nor potentially exempt, the most common in
practice being transfers to discretionary or other settlements with no interest in possession. These
transfers are subject to an immediate IHT charge at half the death rates, but more may be payable if
the transferor dies within seven years (see 2.5 below).

2.3 Exemptions and reliefs

There are various exemptions applicable to lifetime transfers, and which take them out of charge to
IHT even though the transfer is within seven years before the death of the transferor. Some are
specific to lifetime transfers: annual exemption—maximum £3,000 per tax year plus any unused
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from the previous year, small gifts—maximum £250 to any one person in one year, normal
expenditure out of income, gifts in consideration of marriage—maximum £5,000 for parents of
bride or groom, or maximum of £2,500 or £1,000 depending on closeness of relationship.

There are also the general exemptions which apply to the IHT charge on death as well as lifetime
transfers. These include the exemptions for transfers between spouses and gifts to charities. There
are various restrictions and anti-avoidance provisions.

There are also certain reliefs that can apply to lifetime transfers: business and agricultural relief and
fall in value relief. For events after 9 March 1992 the rate of relief on certain kinds of business or
agricultural property is 100 per cent—in other words they are for practical purposes exempt from
IHT.

2.4 Gifts with reservation

These are gifts where possession and enjoyment of the property that is the subject-matter of the gift
is not taken up by the donee, or the donee does not enjoy the property to the entire exclusion, or
virtually to the entire exclusion, of the donor and of any benefit to him by contract or otherwise.

The property subject to the gifts, so long as there is no such possession and enjoyment by the donee,
or no enjoyment by the donee of the property to the exclusion of the donor or any benefit to the
donor (including benefit by associated operations), is “property subject to a reservation”. Such
property is treated as still owned by the donor unless and until the reservation of enjoyment or
occupation by the donor ceases and/or the assumption of possession and enjoyment by the donee
occurs; if that is during the seven years before the donor’s death there is a tax charge on his death as
if he had made a potentially exempt transfer of the property at that date, and if the reservation
continues until his death the property is taxed as part of his estate on death.

There are also exceptions from the gift with reservation rules for transfers exempt under any of the
exemptions relating to lifetime transfers, apart from potential exemption, annual exemption, and
normal expenditure out of income exemption. In relation to events after 9 March 1992, it is
possible for certain kinds of business or agricultural property to be excepted from the gift with
reservation rules by being subject to 100 per cent business or agricultural relief.

2.5 Tax computation

A transfer of value, made by an individual, and which is not exempt, is a “chargeable transfer”. This
of course includes potentially exempt transfers that become chargeable to IHT on the death of the
transferor within seven years.

It is chargeable transfers which are subject to IHT; they are also what are taken into a transferor’s
cumulation of previous transfers for the purposes of charging IHT on later chargeable transfers.
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Immediately chargeable transfers, i.e., lifetime transfers not potentially exempt or exempt, are
charged to IHT during the life of the transferor at half the IHT death rates, but as the top slice of the
aggregate of the transfer and the cumulative total of chargeable transfers made or treated as made
by the transferor in the seven years preceding the transfer. This total will not include potentially
exempt transfers (since the transferor is still alive). If the transferor is paying the IHT, his liability
for it is taken into account as part of the value transferred, and the diminution in value of his estate
apart from the IHT liability is “grossed up” to arrive at the value on which tax is charged. The tax
rate on immediately chargeable transfers is (in 2005/2006) nil on the first £275,000 of the
cumulative total of chargeable transfers and 20 per cent thereafter.

Thus if there is an immediately chargeable transfer of £50,000 made on 1 June 2005 by a transferor
who has made £206,000 worth of chargeable transfers in the previous seven years, the transferee
agreeing to pay the tax (so that £100,000 is the gross amount of the transfer), the IHT on it is 20 per
cent of (£206,000 + £100,000) — £275,000 = 20 per cent) of £31,000.

When a person dies, potentially exempt transfers he has made in the previous seven years become
chargeable, and there may be additional tax to pay on immediately chargeable transfers that were
made in the preceding seven years. The tax on a potentially exempt transfer that becomes
chargeable as a result of the transferor’s death within seven years is charged treating it as the top
slice of the aggregate of it and the cumulation of chargeable transfers of the transferor in the seven
vears preceding the transfer.

These may include other potentially exempt transfers that have become chargeable as a result of the
death. Chargeable lifetime transfers, including potentially exempt transfers which become
chargeable, are not taxed as part of the estate on death, but they are added to the cumulation of
previous transfers taken into account when charging IHT on the estate on death.

The rate of IHT on potentially exempt transfers which become chargeable (after taking into account
the nil rate band, where appropriate) is the full rate (i.e., the same as the rate for the charge on
death) if the transfer was within three years of the death, and reducing percentages of that rate
according to how long the transfer was before the transferor’s death: 80 per cent 3—4 years before
the death, 60 per cent 4-5 years, 40 per cent 5—6 years, 20 per cent 6—7 years. The rate table used is
that in force at the transferor’s death if lower than that at the date of the transfer.

Where an immediately chargeable transfer was made during the seven years preceding the
transferor’s death, IHT on it is calculated using the appropriate death or tapered rate as for a
potentially exempt transfer (see above), and the difference (if any) between that amount of tax and
the amount of IHT already paid is the additional IHT that becomes payable as a result of the death.
There is no rebate if the IHT already paid is a larger amount.

There are a number of factors which affect the tax payable on a lifetime transfer as a result of the
transferor’s death within seven years in addition to the interval between the transfer and the death.
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The most notable are the business and agricultural relief “clawback”—where the conditions for
relief were satisfied at the time of the transfer but the transferee has disposed of the business or
agricultural property before the transferor’s death, relief for fall in value of the property that was the
subject-matter of the transfer between the date of the transfer and the death, and double charges
relief for cases where the property has been given back to the transferor or subsequently taxed as his
property under the gift with reservation or non-deductible liability rules.

3.  The IHT charge on death

3.1 The deemed transfer on death

On the death of any person IHT is charged as if, immediately before his death, he had made a
transfer of value and the value transferred by it had been equal to the value of his estate
immediately before his death.

The IHT charge here is on the aggregate of the property to which the deceased was, or was treated
as being, beneficially entitled, valued immediately before his death, with excluded property and the
other exceptions being left out of account, less allowable deductions, and less exemptions. The
valuation takes into account changes in value of assets and increases in the deceased’s assets caused
by his death, but not the termination of any interest or passing of any interest by survivorship as a
result of his death. Related property, e.g., property previously given by the deceased to charity etc
or the deceased’s spouse, will be taken into account in valuing the deceased’s estate.

3.2 Exemptions and reliefs

There is one exemption specific to death, namely that for the estate of a person who dies from
wounds, accident or disease resulting from active service in the armed forces of the Crown against
an enemy, or in certain similar circumstances.

The other exemptions available on death are the general exemptions which also apply to lifetime
transfers. In the case of a gift to a surviving spouse there is an upper limit on the exemption if the
deceased was domiciled in the UK and the spouse was not.

A quite different type of relief is that for quoted shares or land from an estate sold after death which
fetch less than their probate value. It applies where quoted shares are sold, cancelled, or suspended
from listing or dealings within 12 months of death or land is sold within four years of death, and
enables the difference in value between the probate value and the sale price to be deducted from the
value of the estate on death. It is subject to numerous restrictions and special rules to deal with
problems such as changes in the assets after death, reinvestment, etc.
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4. Companies

These provisions are largely concerned with close companies and their participators. A close
company is broadly speaking an unquoted company controlled by five or fewer participators or by
its directors, and participators are persons with a share or interest in the capital or income of the
company.

4.1 Apportionment of close company transfers

A transfer of value is a disposition by a person, and person here can include a company. Chargeable
transfers, however, are (non-exempt) transfers made by individuals. This apparent paradox is
explained by the fact that there are specific rules for apportioning a transfer of value made by a
close company to its participators.

The apportionment is according to the rights and interests of the participators, and then IHT is
charged as if each participator had made a transfer of value of the amount apportioned to him, less
the amount (if any) by which the value of his estate is more than it would be but for the company’s
transfer (leaving out of account as part of his estate his shares in the company): It is still possible for
any participator’s apportioned part of the transfer to be exempt, if, e.g., the company’s transfer
benefited his spouse or charity, but it cannot be potentially exempt.

4.2  Alterations in unquoted securities of close companies

Alterations in the unquoted share or loan capital of a close company or alteration or extinguishment
of rights attaching to unquoted shares or debentures of it, are treated as dispositions by the
participators. Whether and to what extent there is a transfer of value is determined on ordinary
principles, i.e., it has to be determined whether the alteration was a commercial transaction and
whether the value of any participator’s estate was diminished by it. The point of treating such
alterations as dispositions is that, without this express provision, these alterations might occur
automatically and without any action being taken by the participators, and so not be dispositions
and thus not transfers of value. A disposition of this type cannot be a potentially exempt transfer.
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Sub Appendix 3-3

CAPITAL GAINS TAX

1. Introduction

Capital gains tax (“CGT”) is a tax on gains made on the disposal of assets (other than exempt
assets) in so far as these gains are not charged to income tax.
There must be:
(1) achargeable disposal of
(2) achargeable asset by
(3) achargeable person
before a capital gain (or loss) will arise.

2. Chargeable Persons: Residence and Domicile

An individual who is UK resident or ordinarily resident is within the scope of CGT. A non-resident
is only chargeable where he disposes of certain assets used in a trade or business carried on in the
UK.

Additionally, the temporary non-resident rules that were introduced in March 1998 need to be borne
in mind. That is, the rules which apply to an individual who returns to the UK after having been
non-resident for less than five complete tax years of assessment and, further, was prior to his
departure, resident in the UK for at least four of the seven years immediately before the non-
residence. In general, in this case gains realised during the period of non-residence are subject to
CGT.

An individual who is not UK domiciled is charged only on gains remitted to the UK. In practice, of
course, it is the proceeds that are remitted to the UK. The gain is deemed to be comprised in the
proceeds pro-rata to the overall allocation of the proceeds between gain and cost.

3.  Spouses
The following features should be noted:
- where an asset is jointly owned by a couple, a separate computation should be produced for

each spouse;
- each partner receives an annual exemption (2005/06 £8,500) which exemption cannot be
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transferred to one another; and

- a disposal by a husband to his wife (or vice versa) will not normally give rise to a chargeable
gain or allowable loss provided that the wife is a married woman, living with her husband, in
the tax year in which the transfer took place.

4. Chargeable and Exempt Assets

The scope of CGT is very wide. All forms of "property" are deemed to be chargeable assets,
whether or not they are situated in the United Kingdom, unless specifically exempted. Assets which
are specifically exempt from CGT include:

- private motorcars;

- savings certificates and non-marketable securities;

- ataxpayer's only or main residence; and

- chattels, which are tangible moveable property, provided they are sold for £6,000 or less.

5. Chargeable Disposals

Chargeable gains accrue to a person on the disposal of assets. This raises the questions:
(1) What is a disposal for CGT purposes?
(2) When does a disposal take place?
(3) What counts as chargeable consideration?
(4) Which disposals are exempt?

5.1 What is a disposal?

"Disposal" is any parting of rights over an asset e.g., on sale, exchange or gift and can include the
disposal of part of an asset and other types of deemed disposal. Less obvious types of deemed
disposal include:

Gifts and transfers to employees otherwise than at arm 's length. For example:

(i)  agift of an asset for no consideration, or at less than market value; and

(i) transfers of assets where the resulting consideration cannot be valued or treated as a reward
for employee services.

5.2  When does a disposal occur?

In most cases the time of disposal will be very easy to identify i.e., the time when the event giving

rise to the disposal takes place. In certain circumstances the time of disposal is specified as follows:

- if there is a contract, the disposal will take place on the contract date. If the contract is
conditional - the time is when the condition is satisfied;

- when a cash sum is derived from an asset - the time at which the capital sum is received; and

- when an asset is destroyed - the time of its destruction.

5.3 Chargeable Consideration
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Usually the disposal proceeds for CGT purposes will be the consideration actually received on the
disposal. However, in certain circumstances, most notably where the disposal is to a connected
person, or where the consideration cannot be valued, the market value of the assets disposed of will
be substituted for proceeds.

5.4 Exempt Disposals

The following disposals do not give rise to chargeable gains or allowable losses:

- disposals on death;

- assets transferred between husband and wife;

- consideration received which is liable to income tax; and

- proceeds are small (less than 5% of value of asset) (NB This rule does not apply to land or
shares).

6. Computation

The gain or loss will be calculated as follows:
Proceeds X
Less: Cost or 31/3/82 market value* X)
X
Less: Indexation Allowance to March 1998 X)
Chargeable gain/(loss)

* Following the “re-basing” of CGT for disposals after 5 April 1988, market value at 31 March
1982 may be taken instead of original cost depending on the circumstances.

7. Taxation of gains

Any net taxable gain is taxed at 10%, 20%, or 40% depending on the total amount of chargeable
income of the individual. Capital gains are nearly always charged to tax after income, i.e., as the top
part of aggregate income and gains.

Incidental costs incurred in the sale of the asset may be deducted from the proceeds thereby
reducing the gain. Such allowable expenses are limited to valuation fees, auctioneers' or estate
agents' fees, advertising costs and legal costs. VAT charged by the seller is also excluded from the
sale consideration for CGT. There is, however, no deduction for the cost of preparing the CGT
computation.
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8.  Taper relief

As alluded to above the indexation allowance will be available in respect of the period of ownership
of an asset by an individual until April 1998. After that date taper relief applies until disposal,
depending on the number of complete years for which the individual has held the asset since April
1998.

Taper relief applies to reduce the percentage of any gain that is chargeable to CGT, depending on
how long the relevant asset has been held before disposal. Taper relief is a two-tier system
depending on whether the asset qualifies as a business or non-business asset.

Taking shares as an example; with effect from 6™ April 2000 all unquoted shareholdings in trading
companies (and holding companies of trading groups) are business assets. Were the shares quoted,
they would only qualify as a business asset if they were held by employees (who may be part time)
or they form part of at least a 5% shareholding. Once shares that qualify as business assets have
been held for two complete years (such period of ownership beginning with whichever is the later
of 6™ April 1998 and the time when the asset disposed of was acquired by the person making the
disposal), the amount of gain brought into charge to CGT is reduced to 25% (equivalent to a tax rate
on the whole gain of 10% for a higher rate taxpayer, and 5% for a basic rate taxpayer). Once shares
have been held for 10 complete years, the amount of the non-business gain brought into the charge
to CGT is reduced to 60% (equivalent to a rate of tax of 24 per cent. for a higher rate taxpayer, and
12 per cent. for a basic rate taxpayer). For shares held prior to 6th April 2000, which only qualify
as business assets from 6th April 2000, the gain for capital gains tax purposes will be apportioned
between the period falling prior to 6th April 2000 (but no earlier than 6th April 1998) and the date
of disposal. The appropriate rates of non-business and business asset taper will then be applied to
the gains so apportioned.
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I GENERAL OVERVIEW OF THE ISSUES RELATED TO THE SUCCESSION BY

INHERITANCE OF SMALL AND MEDIUM SIZED FAMILY-OWNED BUSINESS
IN ITALY

I.1 Legal aspects

In the Italian legal system entrepreneurs are faced more or less the same issues that seem to arise in
Japan in connection with the designation of successors of family-owned businesses.

In fact, also under Italian law certain members of the family of the entrepreneur are statutorily
entitled to receive certain portions of the entrepreneur’s estate upon his death. This regime will be
examined in further details below.

Therefore, also in Italy conflicts arise between heirs when the assets of the entrepreneurs are
insufficient to ensure that, once the designated successor has received the business, also the
remaining heirs receive what they are entitled to.

However, it has to be said that the Italian legal system would actually offer the instruments to
address and resolve succession issues and when conflict arise that is often the consequence of a lack
of advance planning of the succession.

Besides traditional instruments that have been available in our legal system for decades (e.g. use of
different classes of shares or non voting shares, recourse to partnerships limited by shares), a recent
reform of the provisions of the Italian Civil Code on companies has, on the one hand, made the
existing instruments more flexible and, on the other hand, introduced new “tools” that may be used
to plan the succession (e.g. provisions of the articles of the company grating a specific shareholder
certain rights in relation to the management of the company).

Moreover, an entire new section has been introduced very recently in the Civil Code to enable the
entrepreneur to regulate his succession by entering, while he is still alive, into contractual
arrangements with his statutory-heirs-to-be (so called patti di famiglia) that would have been
considered otherwise invalid under the general rules of the Civil Code.

The purpose of the new rules is to ensure that most issues that would normally arise upon the death
of the entrepreneur - and that sometimes cannot properly be addressed or prevented with a will - are
dealt with when the entrepreneur is still alive and can therefore “negotiate” a solution with his heirs.

Whether or not the new rules on patti di famiglia will actually work and whether they will be
sufficient to prevent conflicts and ensure a smooth succession of the business are questions that may
be answered only when the patti di famiglia will have been properly tested, also before Italian
courts. What can be said at this stage is that this is certainly a very innovative approach (at least for
the Italian legal system) and that if the new instrument worked it could constitute a valid tool to
ensure a smooth succession.
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In conclusion, under Italian law instruments exist that would make the planning of the succession of
a family business possible, some of which have been available for a long time whilst others have
just been introduced or improved, and the key issue to ensure that the succession of a family
business takes place as intended and without conflicts amongst the heirs is and remains often the
actual willingness of the entrepreneur to face and deal with the inevitable issues in advance.

1.2 Tax aspects

Inheritance and gifts were subject to a specific tax, called inheritance and gift tax, that was provided
for by the Legislative Decree No. 346 of October 31, 1990. Such tax was however introduced many
years before and the above mentioned decree was only a consolidated text of previous provisions on
the same matter.

Inheritance and gift tax has been abolished as from October 25, 2001 (see Art. 13, paragraph 1, of

the Law No. 383 of October 18, 2001). As a consequence, inheritance and gifts are no longer
subject to inheritance and gift tax.
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II. SPECIFIC QUESTIONS ON RELEVANT INHERITANCE, CORPORATE AND TAX
LAWS IN ITALY

II.1 LEGAL SYSTEM REGARDING INHERITANCE UNDER THE LAW AND

REGULATIONS IN ITALY

11.1.1 Please indicate whether inheritance laws of Italy have any provisions requiring distribution of
at least a portion of the estate to all legal heirs, regardless of whether all such heirs have been

designated to receive anything in the will of the deceased

The only two forms of succession provided for by the Italian legal system are testate succession
(succession by will) and intestate succession (succession under the rules of intestacy).

Testate succession allows the testator to dispose of his assets according to his own wishes, in an
ample and autonomous manner, subject only to the statutory obligation to allocate a share of the
estate to the so called “legittimari”, i.e. the individuals who are entitled by law to a given share of
the estate, even against the intentions expressed by the deceased in his will (hereinafter referred to
as “statutory beneficiaries™) .

Statutory beneficiaries include the deceased’s spouse, legitimate children (including, for this
purpose, also legitimated and adopted children), natural children and legitimate ascendants.

Depending on whether or not statutory beneficiaries (or some of them) exist at the time of death, the
law provides what share of the estate is reserved to them, in accordance with the circumstances of
the case. The portion of the estate reserved to statutory beneficiaries varies according to the
relationships existing between the deceased and the statutory beneficiaries as well as, in certain
circumstances, also in consideration of the number of statutory beneficiaries. Please see below for
details of shares reserved to statutory beneficiaries.

Statutory Beneficiary(ies) Reserved share of estate

1 child only 172

2 or more children only (no spouse) 2/3

1 child + spouse 1/3 each

2 or more children + spouse children: 1/2 - spouse: 1/4
Spouse only 172

Spouse + legitimate ascendants spouse: 1/2 - ascendants: 1/4
Legitimate ascendants only 1/3

(no spouse, no children)
A peculiar calculation has to be made in order to determine the share of the estate to which each

statutory beneficiary is entitled, which calculation will take into account also any gifts made by the
deceased during his life.
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A particularly sensitive issue arising in relation to wills concern the possible violation of statutory
beneficiaries’ rights to the deceased’s estate. Indeed, failure by the testator to respect rights of
statutory beneficiaries does not affect the validity of the will or of any of its provisions.

However, a statutory beneficiary claiming that his rights have been violated and that he has
therefore received less than what he would have been entitled to by law, may exercise the so called
“azione di riduzione” (abatement action) within ten years from the date of the death of the testator.

The abatement action aims at having all or part of the acts of disposal made by the testator in the
will declared unenforceable, and can be exercised by the statutory beneficiary as well as by his
beneficiaries or assignees (Article 557 of the Italian Civil Code).

In case an individual dies without leaving a valid will, his estate is disposed of (and beneficiaries of
his estate are identified) in accordance with the provisions of law (intestate succession or
succession under the rules of intestacy).

Beneficiaries under the rules of intestacy include the deceased’s spouse, legitimate, legitimated and
natural children (and their issues), legitimate ascendants, collaterals, other relatives and the State,
according to the order and the rules of the Italian Civil Code.

In case of succession under the rules of intestacy, the deceased’s estate is distributed according to
an order of entitlements that takes into account the relationship of the beneficiary with the deceased
(as arule, a closer relationship prevails).

In the event that the deceased died only partially intestate (there is a will but it contains provisions
concerning only part of the deceased’s estate), succession will be regulated by the will for the assets
disposed of therein, while for the remain assets of the deceased’s estate the rules of intestacy shall

apply.

11.1.2 Are there any other particular laws or rules of inheritance in Italy regarding the succession of
a family business?

(i) Introduction to succession of family businesses

The analysis of the rules of the Italian legal system concerning succession of a family business must
take into account the several forms that may be adopted for the purpose of conducting a business. In
fact, the rules governing the succession of a family business vary depending on whether the
business in question is conducted by a sole entrepreneur, or through a partnership or through a
company. Similarly, the rules of business laws governing the management and control of a business
vary according to the form adopted for the business.

In general, succession of a business is regulated by different sets of rules, both set out in the Civil
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Code, that address different issues: the rules on succession mortis causa on the one hand and the
rules on business activities (including partnerships and companies) on the other hand.

The first set of rules deals with the transfer of interests in the business; the second concerns the
allocation of rights and powers to direct the business.

Moreover, the rules on succession, which ensure that the interests in a business are equally
distributed to all beneficiaries within the same category may not necessarily ensure that the most
capable of the beneficiaries is designated to direct the business.

In the Italian legal system the only rules specifically addressing succession of family businesses
were, at least until recently, only the rules on the so called impresa familiare (family business).
However, a new law entered into force in February 2006 introducing the so called patti di famiglia
(family arrangements), i.e. contractual arrangements whereby the owner of a business or of shares
in a company transfers, in whole or in part, the business or the shares to one or more of his
descendants.

Both rules will be examined in the following sections.
(ii) Sole entrepreneur and family business (impresa familiare)

With regard to businesses conducted by sole entrepreneurs, the absence of an “entity” separate
from the entrepreneur and the lack of a clear separation between the assets used by the entrepreneur
for the purpose of conducting his business and his other assets usually implies that the possibility
for the business to survive the death of the entrepreneur would depend on the intention of his heirs
to become entrepreneurs themselves and on the actual existence of sufficient assets in the estate to
ensure that the assets used by the deceased to conduct the business are not dispersed amongst his
beneficiaries.

The Civil Code does not provide for specific rules on succession of the business of a sole
entrepreneur and the succession of such a business would be governed exclusively by the ordinary
rules on succession. Therefore, the possibility of ensuring that the designated successor actually
takes over the business of the late sole entrepreneur would be subject to:

c¢) the entrepreneur making a disposition in his will in favour of the intended successor to the effect
that the business (including the assets used for the business) is transferred to the successor; and

d) the remaining assets of the late sole entrepreneur being sufficient to satisfy the claims of his
other statutory beneficiaries.

However, slightly different rules would apply in case the business of the sole entrepreneur is in fact
a so-called impresa familiare (family business) pursuant to Article 230-bis of the Italian Civil
Code.

The “family business” to which the above provision refers is usually a business conducted by a sole
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entrepreneur to which the members of his family contribute, on a continuing basis, with their
working activities.

Therefore, the family business referred to in article 230-bis is neither a partnership nor a company
but simply a particular form of business of a sole entrepreneur that is however qualified - and to a
certain extent affected - by the participation of other members of his family (for that purpose
“family” is deemed to include the spouse of the entrepreneur, relatives within the third degree and
persons related by affinity within the second degree).

The purpose of the ad hoc rules provided for by Article 230-bis is essentially that of safeguarding
the members of the family that contribute their work to the family business.

With regard to succession of a family business in the sense described above, article 230-bis grants
to the members of the family who cooperate in the family business a right of pre-emption that can
be exercised in case of alienation of the family business or in case of distribution of the assets of the
late entrepreneur through an act of severance (divisione ereditaria). The aim of the provisions of
article 230-bis is therefore to enable the members of the family who contribute their working
activities to the family business to preserve their positions within the family business itself, which
position would otherwise be lost in case of transfer of the business to third parties.

In the event that the right of pre-emption is not exercised, the relationship of the individuals who
contributed their working activities to the family business with the business itself may continue,
although only on the basis of a specific contractual relationship (e.g. employment contract) since
the relationship existing by virtue of the provisions of article 230-bis of the Civil Code shall cease
given that the conditions for their application no longer exist.

In the event that members of a family participate to a “common” business organised in the form of a
partnership or company, the provisions of Article 230-bis are deemed not applicable and therefore
no right of pre-emption will arise in favour of the members of the family participating in such a
business. Of course, a pre-emption right may exist also in that case but either by virtue of specific
provisions of the articles of the partnership or company or by virtue of a separate agreement
between the partners/shareholders (i.e. shareholders’ agreement)

(iii) Family arrangements (Patti di famiglia)

The family arrangements constitute a derogation from the general principle of prohibition of
succession agreements, i.e. agreements infer vivos whereby an individual disposes of his assets for
the event of his death (a similar disposal is permitted only by will and not by virtue of an
agreement) or agreement whereby an individual, being a potential beneficiary in a succession of a
person that is still alive, disposes of or waives the rights he may be entitled to as beneficiary in the
succession).

The family arrangements aim to reach a compromise between, on the one hand, the rights of the
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statutory beneficiaries to receive the portion of the estate that is reserved to them by law (see
section II.1.1 above) and, on the other hand, the interest of the owner of a business or of a
participation in a company to ensure that the designated successor actually becomes the owner of
the business or of the participation.

That result is achieved in the first place permitting agreements inter vivos aimed at regulating the
succession, thus removing the prohibition referred to above, and secondly by ensuring that the
statutory beneficiaries who do not receive the business or the participation are adequately protected.

Family arrangements also present the advantage of enabling the owner of the business to address
and deal with his succession directly with the members of his family during his life, when he can
also use his influence over other members of the family to resolve any disputes that may arise or
simply to prevent those disputes.

The main rules governing the family arrangements are the following:

- the relevant contractual documentation must be executed in the form of public deed before a
notary (atto pubblico);

- the spouse of the owner of the business as well as all his statutory beneficiaries (rather, those
individuals that would be his statutory beneficiaries if he died at the time of execution of the
contract) must be parties to the contract;

- in case of assignment of the business (or of the shares) to only some of the statutory
beneficiaries (i.e. the designated successors of the business), the other statutory beneficiaries
whose statutory entitlements are violated by the assignment may either waive their rights (such
a waiver would not be normally valid but is expressly considered valid in case of family
arrangements) or receive a compensation restoring their entitlements.

- the entitlements of the statutory beneficiaries may be restored by the assignee(s) of the
business/participation, with a monetary compensation or a compensation in kind, or directly by
the owner of the business being assigned, who may assign to the other statutory beneficiaries
other assets of this estate.

- no abatement action (azione di riduzione, see section A.1 above) will be possible in relation to
the assets assigned by virtue of a contract for family arrangements (i.e. the business or shares
assigned to the designated successor of the business as well as the other assets that may be
assigned to the other statutory beneficiaries to compensate the prejudice caused by the
assignment of the business).

- if at the time of death of the (former) owner of the business other, supervening, statutory
beneficiaries exist that were not parties to the contract for the family arrangements, they can
claim for payment of a monetary compensation (equal to the value of their share of the
deceased’s estate, plus accrued legal interest) from all the parties to the contract for family
arrangements.
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II.2 LAW OR PRACTICE IN ITALY CONCERNING THE USE OF CLASSES OF STOCK OR
TRUSTS OR OTHER CORPORATE DEVICES IN CONNECTION WITH THE

SUCCESSION OF FAMILY OWNED BUSINESSES

I1.2.1Please indicate whether there are specific corporate laws or practices in Italy that are designed

or employed to avoid disputes in connection with the succession of a family business. For
example, whether it is common in Italy to use classes of voting and non-voting stock to ensure
succession of control of a family business to those heirs who are intended to manage it

11.2.2 Are any other systems used in Italy to avoid wide dispersal of shares or voting rights upon
.the death of an owner of a business

(i) Partnerships and companies

The discipline of the succession of a business and the methods or practices adopted to ensure the
continuation of a family business vary according to the form adopted to conduct the business.

With regard to businesses structured as partnerships or companies, it is immediately clear that the
main element differentiating the business of a sole entrepreneur from a business conducted in a
more structured form is the possibility for the business to survive the death of the entrepreneur (be
him a partner or a shareholder) even if one or more beneficiaries refuse to become partners or
shareholders, as the case may be, since the partnership or the company would continue to exist
despite such refusal.

However, the rules governing the consequences of death of a partner or a shareholder and the
resulting succession differ significantly between partnerships and companies. The main reason for
that difference is the fact that whilst members of a partnership are usually personally liable for the
obligations of the partnership and its business (and that results in the management of the partnership
being necessarily associated with the quality of unlimited partner), so far as proper companies are
concerned, any liabilities resulting from the business are liabilities of the company, which is a
separate legal entity from its shareholders, and therefore the management of the company, as well
as the rights/powers to manage it, are not necessarily associated (and indeed they usually are not
associated) with the quality of shareholder.

In the following sections we will review the statutory provisions applicable in case of succession to
a partner or a shareholder as well as certain additional provisions that may be included in the
constitutional documents of partnerships and companies to regulate the circulation of interests held
in them either to ensure the consolidation of control in the hands of the remaining
partners/shareholders or to facilitate the continuation of the partnership/company with the heirs.
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(ii) Partnerships - Overview

The Italian legal system provides three different types of partnerships:

- societa semplici (s.s.): this is the most basic form of partnership and is not suitable for the
conduction of commercial or industrial business activities but exclusively, and only to a certain
extent, for the conduction of agriculture-related activities.

- societa in nome collettivo (s.n.c.): this is the most common form of partnership, often used for
small commercial businesses that are not conducted by sole entrepreneurs and when the
partners do not think that the limitation of liability offered by companies would be necessary.

- Societa in accomandita semplice (s.a.s.): a particular form of (limited) partnership in which
some of the partners enjoy a limitation of liability. The rules on succession of members of a
s.a.s. partially differ from those applicable to the above two types of partnerships.

(iii) Partnerships — General rules on succession

In general, the circulation mortis causa of interests held by partners in a partnership is regulated
by the provisions of Article 2284 of the Civil Code which states that, upon the death of one of the
partners and unless the Articles provide otherwise, the surviving partners can decide whether:

a) to liquidate the interest of the late partner to his heir(s);

b) to wind up the partnership;

c) to continue the partnership with the heirs (or some of them) by letting them into the partnership
as a new member of the same, subject to consent of the heirs concerned.

Therefore, the continuation of the partnership with the heir(s) of the deceased is downgraded to a
mere alternative option. Since the consent of the surviving members of the partnership is required
for the heirs of the deceased to become new members of the same, the choice of that option would
be left to the discretion of the surviving members (decision usually adopted by a majority vote).

The above rules may, on the one hand, constitute an obstacle to the continuation of the partnership
with the heirs, but, on the other hand, would enable the entrepreneur/partner to plan and guide, to a
certain extent, the succession in the partnership and the continuation of the business.

In fact, the individual who is a member of a partnership may take advantage of the above rules to
ensure that the intended successor of the business becomes a member of the partnership before his
death. He may then either dispose of his remaining interest in the partnership in favour of the
designated successor (therefore excluding the other heirs from the succession of the interest in the
partnership) or leave to the designated successor (and the other members of the partnership, if any)
the decision on whether or not to let in the partnership his other heirs, according to their respective
attitudes or skills.

The above form of planning, however, may be put in jeopardy in the event that the value of the
interest held by the entrepreneur/partner in the partnership represents a significant portion of his
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estate, mainly for the following reasons:

- firstly, the entrepreneur/partner may not be able to dispose of his interest in the partnership in
favour of the designated successor if that disposition is in breach of the rights of the statutory
beneficiaries (see section A.1 above for details of reserved shares of the estate);

- secondly, if a significant portion of the interest in the partnership is not or cannot be distributed
to the designated successor and the beneficiaries of such portion are not accepted as members
of the partnership, that would result in the necessary liquidation of a corresponding portion of
the assets of the partnership, with potentially disruptive consequences for the business of the
partnership (e.g. impoverishment of the assets and business capacity of the partnership,
increased indebtedness).

(iv) Limited partnership - societa in accomandita semplice (s.a.s)

The rules applicable to limited partnerships (societa in accomandita semplice — s.a.s) is slightly
different from those applicable to partnerships in general.

That results in limited partnerships being more suitable to address certain concerns regarding the
succession of a family business, in particular to ensure that succession of control of a family
business to those heirs who are intended to manage it.

In this type of partnership there are two categories of partners:

- limited partners (soci accomandanti) who are not personally liable for the obligations of the
partnership and whose risk is therefore limited exclusively to what they have contributed to the
partnership, and

- general partners (soci accomandatari) who are personally liable, jointly with the partnership,
for its obligations.

Given the different level of risks the two categories of partners are exposed to, the Civil Code states
that:

- the management of a limited partnership is necessarily reserved to general partners; and

- the interests held in the partnership by limited partners can be freely transferred on death.

In consideration of the above rules, limited partnerships may be used to ensure that the intended
successor of a family business remains in charge of the limited partnership as a general partner (not
necessarily with a majority interest in the partnership) and that at the same time the other members
of the family of the entrepreneur also participate in the partnership as limited partners, although
without being able to direct its business.
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(v) Partnerships - Clauses used to address succession issues

In the following paragraphs we set out examples of clauses that are usually included in the Articles
of partnerships, for the purpose of addressing and dealing with issues arising in case of death of one
of the partners:

4) consolidation clause: is a contractual provision inserted in the Articles of the partnership to
the effect that the interest of the deceased partner is automatically acquired upon his death
by the surviving members of the partnership who, in turn, must compensate the heirs of the
deceased partner usually with the payment of a sum equal to the value of the interest so
acquired;

5) continuation clause: with this clause the partners undertake to admit into the company their
respective heirs, thus renouncing to the options provided for by law (see above). Such
clauses can be qualified as optional continuation clauses, whereby the surviving members
are bound by the clause, while the heirs of the deceased partner are free to choose whether
or not to enter into the company, and compulsory continuation clauses, which are binding
not only on the surviving partners but also on the beneficiaries of the deceased partner
(however the beneficiaries are bound by such clause only in the event that they accept the
inheritance);

6) approval clauses: with this type of clause the partners agree, and set out in the articles, the
conditions to be satisfied to become a member of the partnership (members must belong to a
certain family or have certain professional qualifications). Please refer to section B.3.9
below for further comments on this type of clause.

(vi) Companies - Overview

The Italian legal system provides also three different types of companies:

- Societa per azioni (s.p.a .- companies limited by shares)

- Societa a responsabilita limitata (s.r.]. — limited companies)

- Societa in accomandita per azioni (s.a.p.a .- technically, partnership limited by shares)

The general principle governing the circulation of participations held in a company is right the
opposite of the principle governing the circulation of an interest in a partnership (with certain
exceptions for S.a.p.a. companies).

So far as companies are concerned, the rule is that of free transferability of the participations, either
mortis causa or inter vivos, the only exception being the transfer of shares held by unlimited
shareholders of partnerships limited by shares (s.a.pa.), whose position is almost identical to that of
a general partner of a limited partnership (s.a.s.).

Like for partnerships, also certain ad hoc provisions can be inserted in the constitutional documents
of companies to regulate the succession of shareholders, with a view to consolidate the control of
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the company in the hands of the remaining shareholders or to ensure that the company (or its
remaining shareholders) can exercise a certain degree of control on the admission of the heirs of a
late shareholder or again to ensure that the voting rights and the resulting control of the company is
not dispersed amongst a number of heirs.

(vii) Societa per azioni (S.p.a.) — Companies limited by shares

The most relevant provisions of the Civil Code, so far the succession to a family-owned S.p.a.
company is concerned, are the provisions of Article 2355-bis on restrictions on circulation of shares
and the recently revised provisions of Articles 2348 and 2351 concerning, respectively, the creation
of different classes of shares and the voting rights. In particular:

(a) Article 2355-bis (Restrictions to circulation of the shares) states that the Articles of the
company may provide that

(b)

the transfer of the shares is subject to certain conditions (to be agreed by the shareholders
and set out in the Articles), and/or

any circulation of the shares is prevented (but for a maximum period of 5 years); and/or

the transfer of the shares is subject to the approval of the other shareholders or of the
managing body of the company, and, also, that such approval may be at the entire discretion
of the shareholders or of the managing body, as the case may be (so called “mere
discretionary approval”).. However, in the latter case the Articles must also provide either
for an obligation of the company (or of its shareholders) to purchase the shares if the
transfer is not approved or, in the same circumstances, for the right to see the shares
cancelled and liquidated by the company.

The options offered by the above provisions may be used also to plan the succession of a family
business carried out through an S.p.a. company as they would enable the existing shareholders

to:

prevent the dispersion of the shares and voting rights outside of the family by tailoring the
conditions to which the circulation of the shares is subject;

ensure a certain stability of the shareholdings (at least for a given period of time); or

refuse to admit in the company new shareholders (e.g. heirs of a later shareholder) who are
not deemed fit to step into the deceased’s position, even without creating a rigid system of
conditions that may not be sufficient to leave out of the company an undesired heir.

See, on these points, also the comments in section B.3.9 below.

Articles 2348 (Classes of shares) and 2351 (Voting rights), instead provide for the possibility of
creating classes of shares within the company with limited or conditional voting rights or even
without voting rights.

Similar provisions already existed also before the Reform of Company Law but after the reform
the system has been made more flexible and there is more freedom now to choice the rights
inherent to a specific class of shares as well as the limitations of voting rights of a given class of

141



shares.

It should be noted that the nominal value of the shares with limited or conditional voting rights
or without voting rights cannot, in the aggregate, exceed 50% of the total value of the share
capital of the company.

The possibility offered by the above provisions of the Civil Code for the purpose of planning
the succession of a family-owned company are obvious.

In fact, the testator and owner of the company may create classes of shares with limited voting
rights (or even without voting rights) for the purpose of distributing them - at the time of his
death, through the will - to those of his heirs who are not intended to acquire control of the
company whereas the ordinary shares of the company, guaranteeing control of the company and
therefore the right to appoint the managing body, may be distributed to the designated
successor, in whole or at least for such a part that would be sufficient to ensure his control of
the company).

(viii) Societa a responsabilita limitata (s.r.l. — limited companies)

The rules governing the circulation of participations in S.r.l. companies are substantially similar to
those of the companies limited by shares as in principle also the participations in S.r.l. companies
can be freely transferred either mortis causa or inter vivos.

However, the same limitations, restrictions, conditions or mere discretionary approvals
examined in relation to the transfer of shares in S.p.a. companies can be introduced also in the
Articles of an S.r.l. company so as to achieve the same purposes of preventing a dispersion of the
participations outside the family, the stability of the shareholdings as well as, in general, a control
on the new shareholders of the company aimed at excluding those heirs that would not be suitable
to become shareholders of the company.

Furthermore, article 2468 of the Civil Code enables the shareholders of an S.r.l. company (or the
sole shareholder, as may be the case for family-owned companies) to provide directly in the
Articles that a given shareholder (e.g. the intended successor of the family business) will have
certain specific rights in relation to the management of the company, so far as he remains a
shareholder.

The same article of the Civil Code also states that the provisions of the Articles of the company
granting specific rights to one of the shareholders cannot be modified or amended without the
consent of all the shareholders. Rights that may be granted to the specific shareholder include:

- the right to act as sole director or chairman of the board of directors of the company so far as he
remains a shareholder; or

- the right to appoint one or more (and even all) the directors of the company;
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- veto powers on certain specific resolutions (e.g. resolutions on certain types of transactions or
corporate operations or on transactions exceeding a given value).

In the light of the above, it is clear that the provisions of Article 2468 would enable the owner of a
family business conducted in the form a S.r.l. company to introduce in the Articles of the company
provisions allowing the designated successor to take over or control the management of the
company, regardless of whether he also owns the majority of the share capital, and therefore would
constitute a viable solution to ensure the succession of the family business in accordance with the
intentions of the owner of the business.

(ix) Companies — Clauses used to address succession issues
In the following paragraphs we have included additional comments on other clauses that may be
included in the Articles of a company also to address the issues that most often arise in case of

succession.

Approval clause

The effect of such a clause would be to make the transfer of participations conditional on the
approval of a corporate body of the company (usually the managing body but also shareholders’
approval may be possible).

The approval clause safeguards the stability of the (family) group controlling the company, or
rather, ensures that the shares in the company are held by a group of shareholders who trust each
other and, by making the acquisition of the quality of shareholder subject to an approval of the
managing body (or the shareholders, as the case may be), prevents undesired third parties from
entering into the company and become shareholders.

In particular, corporate practice recognises two main types of approval clauses:

(c) proper approval clauses, which make the acquisition of the quality of shareholder conditional
upon the approval of a corporate body;

(d) so called “rigid” approval clauses, which impose specific requirements on the shareholders and
in particular on shareholders to-be which allow transfer of shares solely in favour of certain
categories of individuals.

Would fall in the first category clauses requiring that the shareholders are entrepreneurs operating
in a specific sector or industry or hold a certain professional qualification or degree; would fall into
the second category, instead, clauses which for example allow transfers only to transferees
belonging to the same family of the transferor.

The beneficiary who is denied the approval has the right to reimbursement of his shares, which will

be purchased by the company or its shareholders or by third parties approved by the company or the
shareholders.
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Pre-emption clauses

Pre-emption clauses, generally speaking, impose an obligation on a shareholder who is intentioned
to dispose of his participation in a company to first offer the participation to the persons indicated in
the pre-emption clause.

The pre-emption clause can provide that the participation must be offered for sale to the
beneficiaries of the pre-emption right either at the same conditions that have been negotiated by the
transferor with third parties or at those conditions that may be directly imposed by the Articles of
the company.

These clauses can be designed to operate:

- only in case of death of a shareholder, in favour of the remaining shareholders, thus ensuring
that no new shareholder will enter into the company and that the participations will not be
dispersed; or

- for all transfers of shares, whether inter vivos or mortis causa, in favour of transferees who are
not members of the family, thus ensuring that the control of the company remains within the
family.

Option clauses

Option clauses can be used for the purpose of entitling the surviving shareholders to acquire from
the heirs of a late shareholder the shares that the heirs have received by way of succession. The
acquisition usually take place for a pre-determined amount or for an amount to be determined by a
third party.. Usually the option rights of the surviving shareholders can be exercised within a given
period of time after the death.

Option clauses are more effective than mere pre-emption clauses, so far as the interest of the
surviving shareholders to consolidate the shareholdings in the company is concerned, because the
possibility for the surviving shareholders to acquire the shares previously owned by the deceased
would not depend, as it would be the case for pre-emption rights, on the intention of the heirs to sell
the shares.

Consolidation clauses

As already seen in relation to partnerships, these clauses provide for the automatic acquisition, by
the surviving shareholders, of the shares previously held by the deceased against a consideration,
usually in cash, equal to the value of those shares.
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(x) Societa in accomandita per azioni (s.a.p.a . - partnership limited by shares)

It is worth mentioning a solution that was adopted several years ago to address and resolve, ab
origine, the issues concerning the control over the shareholding of the (at the time) largest Italian
industrial group, F.I.A.T., and that has been subsequently used also for several other family-owned
groups.

In that case, the above issues were resolved using a partnership limited by shares. In this type of
company (although the name may suggest otherwise, a partnership limited by shares is in fact a
proper company) there are two categories of shareholders which resemble very closely the
categories of partners in limited partnerships:

- limited shareholders (soci accomandanti), who enjoy limited liability and whose risk is
therefore limited to the portion of capital owned by them;

- unlimited shareholders (soci accomandatari), who are jointly liable with the company for all its
obligations. Like in limited partnerships, directors of partnerships limited must be necessarily
shareholders and, in particular, unlimited shareholders. A limited shareholders may actually be
appointed as director of a s.a.p.a. but as a consequence of his appointment he would become an
unlimited shareholder.

In the event of death of an unlimited shareholder, all his heirs would be allowed into the s.a.p.a. but
only as limited shareholders. Subsequently any of those heirs, usually the heir who has proved more
suitable to contribute to the management of the s.a.p.a., may be appointed as director by the general
assembly of the shareholders, with the necessary approval also of the directors already appointed.
The appointment to the board, if accepted, would cause the heir to lose the status of limited
shareholder, to acquire a new status of unlimited shareholder.

The situation of net separation between management and ownership that has been described above
has proved as a valuable instrument to prevent “contaminations” of the management by those heirs
who do not seem to offer sufficient guarantees for the proper management of the company. The use
of s.a.p.a. companies is therefore a flexible solution to ensure that, on the one hand, the ownership
of the company remains within the family (and this is also achieved by introducing in the Articles
clauses preventing the circulation of shares, inter vivos or mortis causa, outside of the family) and,
on the other hand, only those members of the family that showed the best attitude are involved in
the actual management of the business.

In particular, it is worth noting that the Articles of Giovanni Agnelli & C s.a.p.a. contain provisions
to the effect that:

- transfers of shares infer vivos are freely permitted only to transferees who are blood-related
descendants whereas in all other cases a preemption right in favour of the existing shareholders
would operate;

- transfers mortis causa are subject to a combination of an option clause and an approval clause.
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The effect of the combined clauses is that the transfer of shares mortis causa or by gift to
individuals who are not blood-related descendants of the deceased or other shareholders would
trigger an option right (call option) that may be exercised by the surviving shareholders.

In this way the surviving shareholders can ensure that the control of the group remains within the
family.
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II.3 LEGAL SYSTEM REGARDING TAXATION

11.3.1Please indicate whether any exemptions or other favorable treatment is provided under

applicable inheritance. gift or other tax laws in Italy in connection with the inheritance of a
family business

11.3.2 Please also provide an overview of particular valuation issues that arise in connection with the

inheritance of shares in a family business, particularly where special voting or other structures
may have been implemented in connection with the passing of control

Inheritance and gifts were subject to a specific tax, called inheritance and gift tax, that was provided
for by the Legislative Decree No. 346 of October 31, 1990. Such tax was however introduced many
years before and the above mentioned decree was only a consolidated text of previous provisions on
the same matter.

Inheritance and gift tax has been abolished as from October 25, 2001 (see Art. 13, paragraph 1, of
the Law No. 383 of October 18, 2001). As a consequence, inheritance and gifts are no longer
subject to inheritance and gift tax.

However, this conclusion does not mean that inheritance and gifts are not subject to any tax.

In fact, in case of inheritance or gifts other taxes were already due, in addition to inheritance and
gift tax, before the abolition of the latter and are still due (since they have not been abolished). A
typical example is represented by cadastral and mortgage taxes. These taxes were due and are still
due in case a real estate property is transferred as a consequence of inheritance or gifts.

Moreover, the above mentioned provision that has abolished inheritance and gift tax has in certain
cases replaced the latter with other taxes, already existing but previously not applicable to
inheritance and gifts. In particular, gifts to persons not belonging to the family of the donor (i.e.
spouse, lineal relatives and non-lineal relatives within the fourth degree) are subject to the transfer
taxes that are applicable in case of sale (see Art. 13, paragraph 2, of the Law No. 383 of October 18,
2001). For example, the gift of a real estate property to a friend of the donor is no longer subject to
inheritance and gifts tax but is subject to registration tax (in addition to cadastral and mortgage
taxes). This rule applies only in case of gifts and not also in case of inheritance. In addition, the
following provisions should be taken in to account:

a) gifts are not taxable for that part of their amount not exceeding Euro 180.759,91 (see Art.
13, paragraph 2, of the Law No. 383 of October 18, 2001);

b) exemptions, reductions and the like that were applicable to inheritance and gifts tax are now
applicable to the said transfer taxes (see Art. 14, paragraph 1, of the Law No. 383 of October
18, 2001);

C) similarly, rules on the determination of the taxable base that were applicable to inheritance
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and gifts tax are now applicable to the said transfer taxes (see Art. 14, paragraph 1, of the
Law No. 383 of October 18, 2001).

With reference to point b) above, please note that:

v

a reduction of the tax might be applicable if the gift includes real estate properties devoted to
the conduct of an artisan family business and the donee is the spouse or a direct relative
within the third degree (see Arts. 25, paragraph 4, and 56, paragraph 5, of the Legislative
Decree No. 346 of October 31, 1990);

a reduction of the tax might be applicable if the gift includes businesses, interests into
partnerships or goods instrumental to the conduct of a business (located in certain
geographical areas) and the donee is the spouse or a direct relative within the third degree
(see Arts. 25, paragraph 4-bis, and 56, paragraph 5, of the Legislative Decree No. 346 of
October 31, 1990);

an exemption from the tax might be applicable if the gift includes businesses, the donee is an
ascendant or descendant within the third degree and the parties are both farmers not more
than 40 years old (see Art. 14, paragraph 1, of the Law No. 441 of December 15, 1998).

With reference to point ¢) above, please note that:

v

the taxable base of gifts consisting of businesses does not include the relevant goodwill (see
Arts. 15, paragraph 1, and 56, paragraph 4, of the Legislative Decree No. 346 of October 31,
1990, and the ruling No. 207/E issued by the Italian tax authorities on November 16, 2000);
the taxable base of gifts consisting of participations (other than listed shares) does not
include the goodwill relevant to the participated entities (see Arts. 16, paragraph 1, and 56,
paragraph 4, of the Legislative Decree No. 346 of October 31, 1990, and the ruling No.
207/E issued by the Italian tax authorities on November 16, 2000).

In conclusion (and apart from the observations mentioned under points a), b) and c) above):

(1)
(1)
(iii)

(iv)

the transfer of a business as a consequence of inheritance is not subject to inheritance and
gifts tax and is not subject to the transfer taxes that are applicable in case of sale;

the transfer of a participation as a consequence of inheritance is not subject to inheritance
and gifts tax and is not subject to the transfer taxes that are applicable in case of sale;

the transfer of a business as a consequence of a gift is not subject to inheritance and gifts tax
but, if the donee is a person not belonging to the family of the donor (as defined above), is
subject to the transfer taxes that are applicable in case of sale of a business; consequently,
registration tax is normally due (the value of the business — excluding goodwill — is in
general subject to the following rates: 7% on that part proportional to the value of real estate
assets as compared to the value of all the assets, 3% on the remaining part);

the transfer of a participation as a consequence of a gift is not subject to inheritance and gifts
tax but, if the donee is a person not belonging to the family of the donor (as defined above),
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is subject to the transfer taxes that are applicable in case of sale of a participation;
consequently, even if controversial stamp duty might be due (the value of the participation —
excluding goodwill — would in general be subject to 0,14%).
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