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Part A

L aws and Regulationsin the United States
Relating to the Regulation of Private Equity Funds

This memorandum provides an overview of the principal U.S. laws that
apply to the offer and sale of interestsin a private equity fund in the United States and, to
the extent applicable, the operation and management of a private equity fund. Please note
that this memorandum only provides a general summary of these laws.

As a preliminary matter, it is important to note that, in the United States,
private equity funds are generally private investment vehicles in the form of a limited
partnership. As a limited partnership, a fund is essentially a creature of contract,
governed by the partnership laws of the jurisdiction where it has been formed (typicaly,
the State of Delaware). Investors subscribe to acquire interests of a private equity fund in
a private placement (i.e., not a public offering of securities). A private equity fund, asits
name suggests, primarily invests in the securities of private companies, i.e., companies
whose securities are not publicly traded or listed on a securities exchange or over-the-
counter market. Given the form, nature and investment activities of a private equity fund,
as described below, most private equity fundsin the United States tend to be exempt from
regulation, whether with respect to the offering of their interests to investors or their
activities.

OO Filing; Registration; Approval.

OO0 Investment Company Act of 1940.

It is important to note that although the Investment Company Act of 1940,
as amended (the “Investment Company Act”) provides for extensive regulation of
investment vehicles having U.S. investors that fall within the definition of “investment
company,” *? private equity funds typically seek exemption from registration as an
investment company under two exceptions — the Section 3(c)(1) exemption or the Section

3(c)(7) exemption.

A registered investment company, among other things, is prohibited from
engaging in certain activities, is restricted from entering into certain transactions with
affiliated persons and interested persons, is governed by certain provisions that limit the

2 The term “investment company” is broadly defined in the Investment Company Act to include

any issuer (i) that is, or holdsitself out as being, engaged primarily, or proposes to engage
primarily, in the business of investing, reinvesting or trading in securities; or (ii) that is engaged
Or proposes to engage in the business of investing, reinvesting, owning, holding or trading in
securities and owns or proposes to acquire investment securities having a value exceeding 40% of
the value of the issuer’ s total assets (exclusive of securitiesissued or guaranteed by the U.S.
federal government and cash items).
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issuance of debt securities, preferred stock, warrants and rights to subscribe for or to
purchase a security and that require all shares of stock to have equal voting rights and is
subject to certain restrictions on the payment of dividends, the making of loans and the
purchase and redemption of its securities. The regulatory scheme provided by the
Investment Company Act applies primarily to mutual funds, unit investment trusts and
closed-end investment companies.

The two exemptions under which private equity funds seek to avoid
registration as an investment company under the Investment Company Act are as follows:

(&) Section 3(c)(1) Exemption

Section 3(c)(1) of the Investment Company Act excepts from the
definition of an “investment company” any issuer whose outstanding securities (other
than short-term commercia paper and similar instruments) are “beneficially owned” by
not more than 100 persons and that is not making and does not presently propose to make
apublic offering of its securities.

. Look-Through Provision.

Each investor in a private equity fund is treated as one beneficial
owner unless such investor (i) owns 10% or more of the outstanding voting
securities of the fund and (ii) is an investment company or would be but for the
exceptions to the definition of an investment company contained in the
Investment Company Act. In these circumstances, the beneficial owners of the
outstanding securities of such investor are deemed to hold outstanding securities
of the fund itself.*® In other words, when applying the less than 100 beneficial
owners test, one “looks through” the investor to count as individual investors the
beneficia owners of the investor itself.

o Integration.

If a fund sponsor establishes more than one private equity fund in
reliance on Section 3(c)(1), the funds could be integrated and treated as one for
purposes of the 100-person limit. The Securities and Exchange Commission
(“SEC”) has stated that separate funds should be integrated for purposes of
Section 3(c)(1) when an interest in one fund is not materially different from an
interest in the other. Specifically, the SEC analyzes investment objectives, types
of portfolio securities and risk and return characteristics in determining whether
integration is appropriate. Integration could lead to the loss of the exception from

13 “Knowledgeable employees’ of a private equity fund and certain of its affiliates will be excluded

for purposes of determining the number of beneficial ownersinvesting in the fund.
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the investment company definition if the aggregation of the number of beneficial
owners of each fund would produce atotal of more than 100 beneficial owners.*

(b) Section 3(c)(7) Exemption

A private equity fund will be exempt from registration as an investment
company if al of its U.S. investors are “qualified purchasers.” “Qualified purchasers’
include individuals with at least US$5 million of “investments’ and entities with at least
US$25 million of “investments.” The term “investments’ has been defined by statute. A
private equity fund that relies on this Section 3(c)(7) exemption may have any number of
investors, except that as a practica matter, the fund will need to have less than
500 investors. If the fund has 500 or more investors, it will be subject to the public
reporting requirements of the Securities Exchange Act of 1934, as amended (the

“Exchange Act”).

The statutory categories of qualified purchasers have been clarified and
expanded by regulation. For example, knowledgeable employees of the genera partner
and the manager of a fund are treated as qualified purchasers, and securities received by
persons who acquire the securities in a private equity fund from a qualified purchaser by
gift or bequest of by reason of separation, divorce, death or other involuntary event are
treated as securities held by qualified purchasers.

The Investment Company Act provides that an issuer which qualifies for
the exemption from the definition of an investment company under Section 3(c)(7) will
not be integrated with an issuer relying on Section 3(c)(1).

[0 Sale; Solicitation.

00O ThePrivate Placement Exemption.

Under the Securities Act of 1933, as amended (the “1933 Act”), an issuer
that publicly sells securities in the United States must deliver to each purchaser a
prospectus that complies with the specific disclosure requirements of the 1933 Act, and
the offering must be registered with the SEC, unless the offering falls into an exemption.

As noted above, a private equity fund is typically a private investment
vehicle. Accordingly, fund sponsors seek to sell fund interests to investors other than in a
public offering by relying on the following exemptions:

1% The SEC aso has taken the position that a non-U.S. investment company operating outside the

United States that makes a*“ private placement” of its securitiesin the United States would be
subject to the Investment Company Act only if upon completion of the offering such securities
would be beneficially owned by more than 100 U.S. residents (subject to attribution rules).
Accordingly, an issuer may offer shares to an unlimited number of non-U.S. residents and to not
more than 100 U.S. residents without becoming subject to regulation under the Investment
Company Act.
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(@) Section 4(2) of the 1933 Act

Section 4(2) of the 1933 Act exempts from the registration and prospectus
delivery requirements of the 1933 Act any “transactions by an issuer not involving any
public offering” (also commonly referred to as a “private placement”). Whether a
transaction is a “private placement” depends on all of the circumstances of the transaction,
including the number and sophistication of the offerees and their relationship to the issuer,
and the size and manner of the offering.

(b) Regulation D

Because of the uncertainties inherent in the vagueness of the Section 4(2)
exemption, private equity funds often seek to rely on a “safe harbor” (i.e., a series of
conditions which if complied with assure the availability of the exemption). Regulation
D under the 1933 Act contains the rules promulgated by the SEC governing private
placements. Generally, a private equity fund complies with the safe harbor provided by
Rule 506 of Regulation D*> when conducting a “private placement” of fund interests in
the United States™® to “accredited investors” The elements of the Regulation D safe
harbor are as follows:

o Number of Purchasers
Regulation D does not limit the number of “accredited investors’
who may purchase the securities, but does limit the number of non-accredited
investorsto 35.

The term “accredited investors’ includes banks, insurance
companies, registered and small business investment companies, certain business
development companies, certain employee benefit plans and organizations (not
formed for the purpose of making the specific investment) with total assets in
excess of US$5,000,000 and the following individuals.

> Rule 501 of Regulation D defines a number of important terms used in Regulation D. Rule 502

sets out general conditions that need to be satisfied to qualify for the safe harbor exemptions.
Rule 503 provides for the filing of anotice of sales made in reliance on Regulation D.

6 A “private placement” in the United States and to U.S. persons (whether conducted pursuant to

Regulation D or another avail able exemption) may be conducted concurrently with an offering to
non-U.S. persons. The latter offering, would be conducted pursuant to Regulation S promulgated
under the 1933 Act which, in very general terms, provides that offers and sales of securities
offshore that meet the conditions of the Regulation S safe harbors are not subject to the
registration requirements of the 1933 Act. All offers and salesin the United Statesand to U.S.
persons (as defined under Regulation S) would be made in compliance with the applicable
exemption from the registration requirements under the 1933 Act, and all offers and sales made
outside the United States and to non-U.S. persons would be made in compliance with

Regulation S.



An individua who:

@) had individua annual income in each of the two
most recent years in excess of US$200,000, and reasonably expects to have
an individual annual income in the current year in excess of US$200,000; or

(i) had, together with his or her spouse, joint income in
excess of US$300,000 in each of the two most recent years, and reasonably
expects their joint income in the current year to exceed US$300,000; or

(iii)  had anindividual net worth or joint net worth with
his or her spouse, in excess of US$1,000,000.

o No General Solicitation or Advertising

Regulation D requires that when a private placement is made in
reliance on Regulation D, neither the issuer nor any person acting on its behalf
(including a placement agent) may offer or sell securities by any form of “genera
solicitation or general advertising.”*’

The SEC has taken a very broad view of what types of
communications constitute general solicitation or general advertising. According
to the SEC, a “general solicitation” may be deemed to exist unless the
communication by an issuer (or the person acting on its behalf) is only made to
persons with whom the issuer (or such person acting on its behaf) has had a
substantive pre-existing relationship.®® The SEC also has taken the position that it
is generally not sufficient for an issuer to approach a potential offeree with whom
the issuer does not have a pre-existing relationship but whom the issuer has some
reason to believe is a sophisticated investor.

o Disclosure Requirements
If a private equity fund sells its interests only to accredited
investors, Regulation D does not require specific information to be furnished to
investors.

17

18

While Rule 506 places no limit on the number of offerees or purchasers who are accredited
investors, securities offered to too many potentia investors might constitute a general solicitation.

Therelationship is“pre-existing’ if there is sufficient time between the establishment of the
relationship and the communication. A relationship is considered to be “substantive” when it
would enable the issuer (or the person acting on its behalf) to be aware of the financial
circumstances or sophistication of the proposed offeree so that the issuer has a reasonable basis to
believe that such person (i) has such knowledge and experience in financial and business matters
that he or she is capable of evaluating the merits and risks of the investment to which the
communication relates and (ii) has a history of purchasing securities of the type being offered.
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However, liability may be imposed under the 1933 Act in
connection with securities sold in private placement transactions if the offer or
sale of a security involves an untrue statement of a material fact or omitsto state a
material fact necessary in order to make the statements, in light of the
circumstances under which they were made, not misleading. This liability could
result in, among other things, rescission of asale or claims for damages. The anti-
fraud provisions of the Exchange Act, and analogous provisions of applicable
state law, also may be applicable, depending, in part, on the number and types of
contacts the issuer has with the United States and U.S. persons.

Although Regulation D does not require specific information to be
furnished to investors who are accredited investors, as a matter of good practice,
fund sponsors will prepare what is usually referred to as a “private placement
memorandum” and distribute it to prospective investors. The private placement
memorandum will normally describe (i) the investment objective, strategy and
thesis of the fund, (ii) the background of the management team, (iii) the
investment performance record of the management team, (iv) the key terms of an
investment in the fund, (v) the risks and other considerations that an investor may
wish to take into account in making its decision to make an investment in the fund,
(vi) the U.S. tax consequences of an investment in the fund, and (vii) other
matters that the fund sponsors consider relevant to an investor’'s investment
decision.

Where non-accredited investors are involved, however, Regulation
D provides guidelines for disclosure. These information requirements are onerous
and similar to the level of disclosure required for a public offering of securities.
Interests in private equity funds are rarely offered to persons who are non-
accredited investors.

Finally, Regulation D also requires an issuer to give each potential
investor, a reasonable time prior to a sale, the opportunity to ask questions and
receive answers concerning the offering and to obtain any additional information
that the issuer possesses or can acquire without unreasonable effort or expense.

o Resale Restrictions
As with any “private placement,” securities purchased in a
Regulation D offering may not be resold without registration under the 1933 Act
or an exemption therefrom. Accordingly, a private equity fund needs to take
reasonable care to ensure that investors are not acquiring the shares for immediate
distribution.

. Notice Requirements
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If the offering is made pursuant to Regulation D, the issuer will
need to file Form D with the SEC within 15 days of the first sale of securities of
the fund. Form D includes basic information about the issuer and the offering.

2. Other Notice Reguirements.

Each state of the United States has its own securities laws (commonly
referred to as “blue sky” laws). Historically, securities offerings had to be registered at
the state level unless there was an applicable exemption.

Federal legidation adopted at the end of 1996 preempted the state “blue
sky” laws with respect to certain types of offerings, including private placements
pursuant to certain provisions (Rule 506) of Regulation D. Thus, a private equity fund
that is relying on the Regulation D private placement exemption is not required to register
or qualify its securities under blue sky laws, but depending on the state, may be required
to file copies of documents filed with the SEC, together with a consent for service of
process, and to pay filing fees.

3. The Use of Placement Agents — Broker-Dealer Regulation.

Under the Exchange Act, a “broker” or “deder” ° (regardiess of
nationality) may not offer or sell interests in a private equity fund from, in or into the
United States unless the broker or dealer is registered as a broker-dealer under the
Exchange Act with the SEC.?° Therefore, if a private equity fund appoints a placement
agent or other person to sell the fund’s interests to investors, such placement agent must
be aregistered broker-dealer in the United States.

Broker-dealers that are required to register under the Exchange Act
become subject to a variety of regulatory requirements, including operational capability,
training, experience and competence. As a genera rule, registered broker-dealers must
become members of the U.S. Nationa Association of Securities Deders, Inc. (the
“NASD”) and must also register with the state securities authorities in all of the states
from, in or into which they offer or sell securities.

1 The Exchange Act defines a“broker” as any person engaged in the business of effecting

transactionsin securities for the accounts of others, but does not include aU.S. bank. A “dealer”
is defined as any person engaged in the business of buying and selling securities for its own
account, excluding a U.S. bank or any person that buys or sells securities for its own account that
isnot part of aregular business.

% The SEC'sjurisdiction is triggered by the use of the mails or any means or instrumentality of U.S.

commerce to effect transactionsin, or to induce or attempt to induce the purchase or sale of,
securities (whether or not such securities are registered under the 1933 Act).
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[1. Fund M anagement.

1. The Investment Advisers Act of 1940.

The Investment Advisers Act of 1940, as amended (the “Advisers Act”)
defines an “investment adviser” as “any person who, for compensation, engages in the
business of advising others, either directly or through publications or writings, as to the
value of securities or as to the advisability of investing in, purchasing, or selling
securities, or who, for compensation and as part of a regulated business, issues or
promulgates analyses or reports concerning securities.”

The Advisers Act provides that an investment adviser need not register
under the Advisers Act if the adviser “during the course of the preceding 12 months has
had fewer than 15 clients and neither holds himself out generally to the public as an
investment adviser nor acts as an investment adviser to a [registered] investment
company.”

Advisers located in the United States must count both their U.S. and non-
U.S. clients toward the “fewer than 15” limit, whereas advisers located outside the United
States need count only their U.S. resident clients. The Advisers Act sets forth a safe
harbor that generally alows legal entities such as corporations, general partnerships,
limited partnerships and limited liability companies to be considered a “single client” of
the investment adviser if the legal entity receives investment advice based on its
investment objectives rather than the individual investment objectives of its owners. The
safe harbor requires that the investment services are provided to the partnership as a
whole and not the individual investors. By counting a private equity fund as a single
client, many investment managers or fund sponsors are able to claim that they have fewer
than 15 clients, and so long as they do not hold themselves out to the public as an
investment adviser, they need not register as an investment adviser.

However, larger and established fund sponsors may need to register as
investment advisers. A registered investment adviser:

e isrequired to give current information about its advisory business
practices and disciplinary history

e must comply with extensive recordkeeping requirements and submit to
periodic exams by the SEC

e isrequired to safeguard client assetsin its custody

e must inform clients of, among other things, its adverse financial
condition, its proxy voting practices, and conflicts of interest

If an investment manager is a registered investment adviser, this also
effectively affects the types of investors that may invest in the fund because a registered
investment adviser to a fund that relies on the Section 3(c)(1) exemption can only charge
performance fees to “qualified clients,” i.e., investors who have US$750,000 aready
invested with the investment advisor or who have a net worth of at least $1,500,000.
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2. Duties of Fund Managers.

Private equity funds are usually formed as limited partnerships, with the
fund sponsors acting as the genera partner, and the investors as limited partners. As
limited partnerships, they are governed by the partnership laws of the state in which they
are formed and the partnership agreement of the fund.

The concepts of duty of care and duty of loyalty are not commonly found
in fund agreements. In fact, some fund agreements will expressly disclaim such duties
and provide that the general partner need not consider the interests of the investors in
managing the fund.

The provisions of the fund agreement will govern the relationships of the
investors and the fund sponsors. Sometimes, the fund agreement will tie the fund
sponsor’ s obligations to operate the fund in accordance with the description of the fund's
activitiesin its private placement memorandum.

With respect to conflicts of interest, actual or potential conflicts of
interests are usually described in the fund’ s private placement memorandum as part of the
disclosure to prospective investors. As a practical matter, a fund will typically have an
investor advisory board, comprised of representatives of investors. The genera partner
will often refer potential conflicts of interest to such an advisory board for review and
approval. These provisions are negotiated contract terms and are not as a result of any
reguirement of law.

3. Pension Plan Issues.

Under Department of Labor regulations, the assets of an employee benefit
plan investing in another entity (such as a private equity fund) will be treated as including
a portion of the underlying assets of such other entity unless an exception applies.
Treating private equity fund assets as plan assets may result in fund sponsors being
deemed fiduciaries with respect to the plan, subjecting them to certain responsibilities
and potential liabilities under the Employee Retirement Income Security Act of 1974, as
amended, including the duties of prudence, diversification and compliance with a plan’s
governing documents.

If afund’s assets are deemed to include “plan assets,” this will subject the
fund to prohibitions on a broad category of transactions involving plan assets and persons
related to the plans of which such assets are a part. In addition, a fiduciary may not
influence the timing or amount of performance fees paid to it. Many traditional
investment fund fee structures may not satisfy this test.

Private equity funds will typically seek to avoid being considered as “plan
assets,” by relying on either of the following exceptions:

. VCOC Exception: where the fund is a venture capital operating
company, i.e., at least 50% of the funds assets, valued at costs, are
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in operating companies, i.e., an entity whose primary activity isto
manufacture a product, provide a service (other than the
investment of capital) or invest in and manage or develop real
estate, and the fund has management rights from such operating
companies such as a board seat or rights of access to information.

. 25% Test: Investment in the fund by benefit plan investors is not
significant, i.e., less than 25% of the value of any class of equity
interestsin the fund.

4. Custody of Securities.

Private equity funds generally invest in the securities of private companies
only. Asaresult, they do not need to engage a custodian to hold such securities. To the
extent that a private equity fund does invest in publicly-traded securities, there are no
statutory requirements regarding the custody of such securities, unless the fund's
investment manager is aregistered investment adviser.

Under rules promulgated under the Advisers Act, a registered investment
adviser that has custody of client securities or funds must have such securities or funds
maintained by a“qualified custodian” (which includes most registered banks and savings
associations, registered broker-dealers, registered futures commission merchants and
foreign financial ingtitutions). These securities or funds may be kept in a separate
account for the private equity fund in the fund's name or in accounts containing only
funds or securities of the adviser’s clients or funds under the name of the adviser as agent
or trustee. Upon opening an account with a qualified custodian, the adviser must notify
the client (i.e., the private equity fund) in writing of the qualified custodian’s name,
address and the manner in which the funds or securities are maintained. If this
information changes, the adviser must notify the fund. In addition, quarterly account
statements must be sent to the private equity fund, identifying the amount of funds and of
each security in the account at the end of the quarter and also setting forth all transactions
in the account during the quarter.

5. Restrictions on | POs.

NASD rules are intended to protect the integrity of the public offering
process and the participation of investors, including private equity funds, in the
distribution of public offerings is regulated by the NASD** Under NASD Rule 2790, a
NASD member (or an associated person thereof) may not sell a “new issue” to any
private equity fund in which a “restricted person” has a beneficial interest, and may not
purchase a “new issue” in any private equity fund in which such member or associated
person has a beneficial interest. A “new issue’ is defined as any initia public offering of
an equity security, including equity securities of non-U.S. issuers. Rule 2790 set forth a

2 The NASD is aself-regulatory organization in charge of regulating certain aspects of the

securitiesindustry. Rules promulgated by the NASD are subject to the SEC approval.
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list of individuals and entities that qualify as a“restricted person,” such as broker-dealers
and their affiliates and immediate family members of restricted persons.

Rule 2790 adopts a “de minimis’ exemption that allows a private equity
fund that is beneficially owned by restricted persons to purchase new issues if either (a)
such persons represent no more than 10% of the fund’s beneficial ownership or (b) such
persons participation in new issues is limited (or reduced) to no more than 10% of the
fund’ s beneficial ownership.

6. Anti-Money L aundering Compliance.

The USA Patriot Act of 2001 (the “Patriot Act”) requires most financial
ingtitutions, including investment companies, to adopt and implement an anti-money
laundering compliance program. Although the Patriot Act does not expressly state that
private equity funds are treated as investment companies for this purpose and athough
investment advisers are not currently covered, the SEC has encouraged advisers and
private funds to adopt anti-money laundering compliance programs.

V. Disclosur e/Reporting.

1. To Investors.

Because the operation and management of a private equity fund are not
regulated by statute, the nature and scope of disclosure and reporting to investors is a
matter of contract. At a minimum, in practice, fund agreements will require the fund to
provide audited annual financial statements to investors, unaudited quarterly financial
statements and regular reports of investment activities.

In addition, because funds are generaly treated as partnerships for U.S.
federal income tax purposes (i.e., the fund itself is not a taxable entity), the fund
agreement will require the fund to provide to investors the tax information necessary to
permit itsinvestorsto file their tax returns.

2. To Regulatory Authorities.

In genera, a private equity fund invests in the securities of private
companies only. Such investment activities are not required to be reported to regulatory
authorities. However, the acquisition of assets or voting securities by a fund may require
aHart-Scott-Rodino antitrust filing.?

22 \When one person with total assets or sales of US$11.3 million or more contemplates engaging in

atransaction with another person who has total assets or sales of US$113.4 million or more, and
the transaction will result in the buyer’s holding more than US$56.7 million and up to
US$226.8 million of the voting securities or assets of the seller, or when, regardiess of the sales
and assets of the parties, one person contemplates engaging in a transaction with another person
and the transaction will result in the buyer’s holding more than US$226.8 million of the voting

71



To the extent that a private equity fund invests in publicly-traded
securities, then pursuant to the Exchange Act, it will be subject to certain requirements
such as Schedule 13D or 13G reports if the fund acquires more than 5% of the registered
securities of an issuer, and other reports if the fund owns more than 10% of a registered
security.

V. Practice.

As part of our mandate, we were requested to interview severa private
equity funds to canvas their views on the regulation of private equity funds. Most of the
funds that Paul Weiss represents are not sponsored by persons who are required to be
registered investment advisers. The private equity funds and the offering of interestsin
them are structured to take advantage of the private placement exemption under the 1933
Act and the exemptions from registration under the Investment Company Act. Our
clients are comfortable with this regulatory regime, and compliance with it is not
considered overly onerous. In fact, they regard the system as well-established and
workable.

securities or assets of the seller, both parties must file a form describing the transaction and wait
up to 30 days before consummating the deal. In the case of a cash tender offer or an acquisition
from adebtor in Chapter 11 proceedings, this mandatory waiting period is only 15 days. These
waliting periods can be extended or shortened by the government.
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Part B

Summary on U.K. Regulation
of Private Equity Funds

Please note that Paul, Weiss, Rifkind, Wharton & Garrison LLP is not
licensed to practice in the United Kingdom. The information set forth below is derived
from publicly available materials only. Our search for relevant materials did not produce
any in-depth information that can be relied upon in a meaningful manner. Accordingly,
Paul, Weiss does not represent to the accuracy or completeness of the following
information.

Similar to the United States, the typical form of a private equity fund in
the United Kingdom is a limited partnership. Limited partnership interests are offered to
investors pursuant to exemptions from the laws governing the offering of securities to the
public. However, the fund sponsor is required to be a person authorized by the relevant
statute as more fully described below.

l. Filing; Reqgistration; Approval.

Under the Financia Services and Markets Act of 2000 (the “FSMA”) and
the Financial Services and Markets Act of 2000 (Regulated Activities) Order 2001 (the
“RAQ"), activities relating to private equity funds are considered “regulated activities’
and may be carried out only by persons who are authorized under FSMA unless an
exemption applies. “Regulated activities’ include providing management, advisory and
arranging services to a private equity fund or itsinvestorsin or from the United Kingdom.
In addition, establishing or operating a private equity fund that is an unregulated
collective investment scheme from the U.K. will also be considered a regulated activity.
Generdly, an English limited partnership will be considered a collective investment
scheme. Thus, typically, the investment manager is required to be an “authorized person”
under FSMA, but a private equity fund itself will be an unregulated entity.

[, Sale: Solicitation.

To market private equity funds in the U.K., fund sponsors and their
placement agents must comply with interrelated restrictions:

1 FSMA.

Section 19 of FSMA prohibits sponsors and their placement agents from
carrying out a “regulated activity” in the U.K. unless they are authorized under FSMA or
an exemption otherwise applies. For these purposes, a “regulated activity” includes
“arranging deals in investments.” In addition, Section 21 of FSMA provides that “a
person must not, in the course of business, communicate an invitation or inducement to
engage in investment activity,” unless the person is a person authorized under FSMA, the
contents of the communication are approved by an authorized person or the
communication falls within an exemption.
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The range of available exemptions is extensive. For example, there are
exemptions for marketing to wealthy individuals who are “certified sophisticated
investors” For written and solicited communications there are also exemptions for
communications directed to “certified high net worth individuals’ and for “follow-up.”
Such certification of sophisticated investors or high net worth individuals is to be given
by an authorized person, such as a person in the same group as the private equity fund's
promoter or Sponsor.

Article 72 of the RAO provides an exemption to allow an overseas person
to sell fund interests if such person carries on regulated activities in the U.K. from a
location other than a permanent place of business in the U.K. However, the exemption
does not cover al “arranging” activities. It is not uncommon, therefore, for offshore
managers to use a U.K. authorized firm to conduct al promotional and arranging
activitiesin the U.K. for the sale of fund interests.

2. Public Offers of Securities Regulations 1995 (“POS Regulations’).

POS Regulations contain extensve and cumbersome prospectus
reguirements for an offering of securities to the public. Such requirements, however,
generally apply only to offers of shares and debentures issued by corporate entities and
not to offers of partnership interestsin private equity funds.

To avoid compliance with the prospectus requirements under POS
Regulations, any offering of interests in a private equity fund must not constitute an
“offer to the public.” Given a private equity fund's limited number of investors, the
identities of its targeted investors and the minimum investment amounts normally
required, one or more exemptions contained in the POS Regulations to the definition of
“offer to the public” will usually apply.

3. Disclosure.

The FSMA generally prohibits the inclusion of misleading statements in
documents that are designed to induce or persuade people to enter into investment
agreements or to buy or sell shares in companies. Any person who makes a statement,
promise or forecast or dishonestly conceals any material facts, or who recklessly makes
(dishonestly or otherwise) a statement, promise or forecast which is misleading, false or
deceptive, is guilty of an offense if such statement is made for the purpose of inducing
(or isreckless as to whether it will induce) another person to enter or offer to enter into an
investment agreement.

Similar to U.S. practice, U.K. fund sponsors will prepare and distribute an
offering memorandum to prospective investors. While there is no prescribed form of
disclosure, the anti-fraud provisions of FSMA would apply.
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[1. Fund M anagement.

English limited partnerships are governed by a combination of common
law, the Partnership Act of 1890, which sets out a broad code for English partnerships
generally, and the Limited Partnerships Act of 1907, which provides statutory recognition
to limited partnerships and provides for their constitution and registration, as well as
modifying the 1890 Act to afford limited partners limited liability.

Private equity funds in the form of limited partnerships are largely

creatures of these statutes and of contract, and as noted above are typically unregulated
entities.
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